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IN  THE 


United  States  Const  of  Appeals 

Foe  the  Disteict  of  Columbia  Ciecuit 


No.  10380 


NEW  YORK  POWER  AND  LIGHT  CORPORATION, 

Petitioner , 


FEDERAL  POWER  COMMISSION,  Respondent. 


On  Petition  for  Review  of  Order  of  the  Federal  Power 

Commission. 


JOINT  APPENDIX 


A-l  Filed  August  10,  1949 

Petition  for  Review. 

To  the  Honorable  Judges  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia: 

The  Petitioner,  New  Yobk  Powee  and  Light  Cobpobation, 
a  corporation,  the  Declarant  in  the  proceeding  before  the 
Federal  Power  Commission  under  the  Federal  Power  Act 
entitled  4 ‘Matter  of  New  York  Power  and  Light  Corpora¬ 
tion,  Docket  No.  DI-177”,  being  aggrieved  by  the  Findings 
and  Order  of  the  Federal  Power  Commission  in  the  said 
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proceeding  and  the  Opinion  of  said  Commission  incorpo¬ 
rated  therein  by  reference,  pursuant  to  Section  313(b)  of 
the  Federal  Power  Act  (49  Stat.  860;  16  U.S.C.  Sec.  825 
l,(b)),  prays  that  the  said  Findings  and  Order  and  Opinion 
of  the  Federal  Power  Commission  be  set  aside  in  whole,  and 
respectfully  shows,  upon  information  and  belief,  as  follows : 

A-2  The  Nature  of  the  Proceedings  as  to  Which 

Review  is  Sought 

1.  The  Petitioner,  New  York  Power  and  Light  Corpora¬ 
tion,  the  Declarant  in  the  proceeding  before  the  Federal 
Power  Commission  of  which  review  is  sought  (said  corpora¬ 
tion  being  hereinafter  sometimes  referred  to  as  the  ‘ 4  Peti¬ 
tioner”  and  as  the  “Declarant”),  is  a  corporation  organ¬ 
ized  and  existing  under  the  laws  of  the  State  of  New  York 
and  is  authorized  thereunder  to  engage  in  the  business  of 
generating,  transmitting  and  distributing  electric  energy 
to  the  public  in  the  State  of  New  York,  and  to  construct, 
maintain  and  operate  the  proposed  project,  hereinafter 
more  fully  described,  for  the  purposes  of  its  said  business. 
In  its  conduct  of  said  business  and  its  operation  of  the  pro¬ 
posed  project,  the  Petitioner  is  and  will  be  subject  to  the 
jurisdiction  of  the  Public  Service  Commission  of  the  State 
of  New  York,  pursuant  to  the  Public  Service  Law  of  the 
State  of  New  York  (New  York  Cons.  Laws,  c.  48).  The 
Petitioner  has  its  principal  office  in  the  City  of  Albany,  New 
York. 

2.  On  February  5, 1947,  New  York  Power  and  Light  Cor¬ 
poration  filed,  pursuant  to  Section  23(b)  of  the  Federal 
Power  Act  (49  Stat.  846, 16  U.S.C.  Sec.  817),  with  the  Fed¬ 
eral  Power  Commission  (herein  referred  to  as  the  “Com¬ 
mission”)  a  Declaration  of  Intention  to  construct  a  dam 
and  hydro-electric  plant  on  the  Sacandaga  River  in  Sara¬ 
toga  County,  New  York,  at  a  site  known  as  Stewarts  Bridge 
(said  dam  and  plant  being  herein  referred  to  as  the  “Stew¬ 
arts  Bridge  Project”). 
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3.  On  May  13,  1947,  the  Commission  ordered  a  hearing 
upon  said  Declaration  of  Intention;  and  pursuant  to  said 

order,  and  an  order  changing  place  of  hearing  dated 
A-3  June  12, 1947,  hearings  in  said  proceeding  were  held 
at  Glens  Falls,  New  York,  on  July  14, 15  and  16, 1947, 
at  which  time  testimony  was  presented  on  behalf  of  the  De¬ 
clarant  and  by  the  Staff  of  the  Commission. 

4.  After  the  filing  of  briefs  on  behalf  of  Declarant  and 
the  Commission’s  Staff,  the  Presiding  Examiner,  Emery 
J.  Woodall,  Esq.,  filed  an  intermediate  Decision  of  the 
Presiding  Examiner  under  date  of  February  9,  1948. 
Exceptions  to  the  Decision  of  the  Presiding  Examiner  were 
filed  by  Declarant  and  counsel  for  the  Staff  of  the  Commis¬ 
sion  and  oral  argument  was  had  before  the  Commission  on 
April  19, 1948. 

5.  On  April  18, 1949,  the  Commission  issued  its  Findings 
and  Order  dated  December  20, 1948,  together  with  its  Opin¬ 
ion  No.  172,  which  was  incorporated  by  reference  in  and 
made  a  part  of  said  Findings  and  Order.  In  said  Find¬ 
ings  and  Order  the  Commission  found,  among  other  things, 
that  the  Sacandaga  River,  in  its  natural  condition,  is  a  navi¬ 
gable  water  of  the  United  States  from  Northville,  at  the' 
head  of  the  Conklingville  Reservoir,  to  its  mouth  at  Had¬ 
ley,  New  York,  including  the  site  of  the  proposed  Stewarts 
Bridge  Project,  and  ordered  that  Declarant  should  not  com¬ 
mence  the  construction  of  any  hydro-electric  power  develop¬ 
ment  on  the  Sacandaga  River  at  or  near  the  Stewarts 
Bridge  site  until  it  should  have  applied  for  and  accepted  a 
license  under  the  provisions  of  the  Federal  Power  Act  and 
the  rules  and  regulations  of  the  Commission  thereunder. 
Hon.  Nelson  Lee  Smith,  Chairman  of  the  Commission,  dis¬ 
sented  in  part  from  the  opinion  of  the  Commission  on  the 
ground  that  the  Sacandaga  River  is  not  a  navigable  water  of 
the  United  States,  or  suitable  for  the  transportation  of  prop¬ 
erty  in  interstate  and  foreign  commerce  within  the  meaning 

of  the  Federal  Power  Act.  Said  Opinion  No.  172  of 
A-4  the  Commission  contained  the  opinion  of  the  Com- 
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mission,  the  opinion  of  Chairman  Smith,  dissenting  in 
part,  and  a  concurring  opinion  of  Commissioner  Olds  and 
a  further  statement  by  Chairman  Smith. 

6.  On  May  17,  1949,  the  Declarant,  being  aggrieved  by 
the  said  Findings  and  Order  of  the  Commission  and  ac¬ 
companying  Opinion,  applied  for  a  rehearing  pursuant  to 
the  provisions  of  Section  313(a)  of  the  Federal  Power  Act 
(49  Stat.  860;  16  U.S.C.  Section  825  l,(a)).  A  copy  of  De¬ 
clarant’s  Petition  for  Rehearing,  filed  with  the  Federal 
Power  Commission  on  May  17, 1949,  is  annexed  to  this  peti¬ 
tion  and  made  a  part  hereof,  marked  Exhibit  A. 

7.  The  Commission  did  not  act  upon  Declarant’s  said 
application  for  rehearing  within  30  days  after  it  was  filed ; 
and  under  the  provisions  of  said  Section  313(a)  of  the  Fed¬ 
eral  Power  Act,  said  application  for  rehearing  is  to  be 
deemed  to  have  been  denied  as  of  the  expiration  of  said 
30-day  period,  namely,  on  June  16, 1949. 

8.  Declarant  is  here  before  your  Honorable  Court  as  peti¬ 
tioner,  for  review  of  the  said  Findings  and  Order  of  the 
Federal  Power  Commission  issued  April  18,  1949,  and  of 
the  findings  or  statements  contained  in  said  Opinion  No.  172 
in  so  far  as  such  statements  or  findings  may  be  deemed  a 
part  of  said  Findings  and  Order. 

The  Facts  and  Statutes  Upon  Which  Jurisdiction  is 

Based. 

9.  The  Findings  and  Order  of  which  review  is  sought, 
and  the  accompanying  Opinion,  were  issued  April  18, 1949, 

purportedly  under  the  provisions  of  the  Federal 
A-5  Power  Act  (41  Stat.  1063  et  seq.,  as  amended,  49  Stat. 

838  et  seq.;  16  U.S.C.  Secs.  791  et  seq.). 

10.  The  provisions  for  review  of  orders  of  the  Federal 
Power  Commission  are  contained  in  Sections  313(a)  and 
(b)  of  the  Federal  Power  Act.  Section  313(a)  provides, 
as  a  prerequisite  to  judicial  review,  the  filing  of  an  appli¬ 
cation  for  rehearing  with  the  Commission  within  30  days 
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after  the  issuance  of  the  order.  The  Petitioner  filed  its 
application  for  rehearing,  Exhibit  A  hereto,  with  the 
Commission  within  the  time  provided  by  the  Act.  Section 
313(a)  further  provides  that  unless  the  Commission  acts 
upon  the  application  for  rehearing  within  30  days  after  it 
is  filed,  such  application  may  be  deemed  to  have  been  de¬ 
nied.  The  Federal  Power  Commission  has  taken  no  ac¬ 
tion  upon  the  Petitioner’s  application  for  rehearing  with¬ 
in  30  days  after  it  was  filed,  and  said  application  is  to  be 
deemed  to  have  been  denied  at  the  expiration  of  said  30-day 
period,  namely,  on  June  16, 1949. 

11.  Section  313(b)  of  the  Federal  Power  Act  provides 
for  judicial  review  of  orders  of  the  Federal  Power  Com¬ 
mission  by  petition  for  review  to  the  Circuit  Court  of  Ap¬ 
peals  of  the  United  States  for  the  circuit  wherein  the  li¬ 
censee  or  public  utility  to  which  the  order  relates  is  located 
or  has  its  principal  place  of  business,  or  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia. 

The  Relief  Prayed 

12.  The  Petitioner  prays  that : 

A.  The  said  Findings  and  Order  of  the  Federal  Power 
Commission,  dated  December  20,  1948  and  issued  April  18, 

1949,  and  Opinion  No.  172  of  said  Commission  incor- 
A-6  porated  by  reference  therein,  be  reviewed  by  this 
Honorable  Court,  and  that  said  Findings  and  Order 
and  accompanying  Opinion  be  set  aside  in  entirety; 

B.  This  Honorable  Court  shall  conclude,  adjudge  and  or¬ 
der  that  the  Sacandaga  River  is  not  a  navigable  water  of 
the  United  States;  that  the  Petitioner’s  project  will  not  be 
across,  along  or  in  any  of  the  navigable  waters  of  the  United 
States,  or  any  waters  over  which  Congress  has  jurisdiction 
under  its  authority  to  regulate  commerce  with  foreign  na¬ 
tions  and  among  the  several  States,  or  upon  any  part  of  the 
public  lands  or  reservations  of  the  United  States ;  that  the 
interests  of  interstate  or  foreign  commerce  will  not  be  af- 
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fected  by  the  construction  or  operation  of  the  proposed 
project ;  that  the  Federal  Power  Commission  has  no  juris¬ 
diction  over  the  proposed  project ;  that  Petitioner  may  law¬ 
fully  construct,  maintain  and  operate  said  project  without 
license  from  the  Federal  Power  Commission ;  and  that  Peti¬ 
tioner  may  lawfully  construct  said  project  in  said  Sacan- 
daga  River  upon  compliance  with  State  laws. 

C.  This  Honorable  Court  shall  grant  to  your  Petitioner 
such  other  and  further  relief  as  may  be  just  and  proper  in 
the  premises. 

Points  on  Which  Petitioner  Intends  to  Rely 

13.  The  Petitioner  believes  and  therefore  alleges  that  it 
is  aggrieved  and  greatly  prejudiced  and  injured  by  the 
Findings  and  Order  of  the  Commission.  It  maintains  that, 
the  value  of  its  lands,  riparian  and  other  property 
A-7  rights  is  impaired  thereby,  and  it  further  maintains 
that  the  Stewarts  Bridge  Project  is  in  no  way  subject 
to  the  jurisdiction  and  licensing  power  of  the  Federal  Power 
Commission,  and  that  said  Findings  and  Order  of  the  Com¬ 
mission  are  arbitrary,  capricious,  speculative,  unsupported 
by  any  substantial  evidence  whatsoever  and  contrary  to  the 
evidence  presented,  and  are  not  in  accordance  with  law; 
are  contrary  to  constitutional  right  and  power,  and  to  the 
constitutional  rights,  privileges  and  immunities  of  the 
Petitioner,  and  are  in  violation  of  the  Fifth  and  Tenth 
Amendments  of  the  Constitution  of  the  United  States; 
and  are  in  excess  of  the  statutory  jurisdiction,  authority 
and  limitations  of  the  Commission ;  and  Petitioner  respect¬ 
fully  asks  that  said  Findings  and  Order  be  set  aside;  and 
the  Petitioner  states  and  assigns  the  following  grounds  and 
reasons  for  such  review : 

I.  The  Commission  erred  in  finding  that  the  Sacandaga 
River  from  its  mouth  at  Hadley  to  Northville  (which  por¬ 
tion  includes  the  site  of  the  proposed  Stewarts  Bridge  Proj¬ 
ect)  was  historically  a  navigable  water,  and  was  used  in 
its  natural  condition  for  the  transportation  of  logs  and 
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forest  products  (Finding  (4)),  and  further  in  finding  that 
the  Sacandaga  River  in  its  natural  condition  is  a  navi¬ 
gable  water  of  the  United  States  from  Northville,  at  the 
head  of  the  Conklingville  Reservoir,  to  its  mouth  at 
Hadley,  New  York  (Finding  (8)). 

A.  The  undisputed  evidence  shows  that  the  Sacandaga 
River  is  an  intrastate,  interior  stream  of  the  State  of  New 
York,  its  course  of  63  miles  and  drainage  area  of  1,058 
square  miles  being  located  entirely  within  that  State.  It  is 
a  tributary  of  the  Hudson  River,  entering  the  latter  stream 
at  the  Village  of  Hadley,  223  miles  above  its  mouth 
A-8  and  70  miles  above  the  head  of  tidewater  at  the  Fed¬ 
eral  Dam  at  Troy  (from  which  point  mileages  along 
the  Hudson  and  Sacandaga  Rivers  are  measured  for  the 
purposes  of  this  proceeding).  The  Sacandaga  River  is  not 
a  through  route  connecting  the  Hudson  River  or  Valley  with 
any  other  watershed  or  region.  The  Sacandaga  watershed 
is  situated  in  the  south-central  portion  of  the  Adirondack 
region,  and  comprises,  principally  a  sparsely-populated, 
mountainous,  forest  region,  without  substantial  industries, 
which  includes  large  tracts  of  Forest  Preserve  lands  of 
the  State  of  New  York  which  are  held  inalienable  as  wild 
forest  lands  of  the  State  under  provision  of  its  Constitution. 

The  Sacandaga  has  the  characteristics  of  a  mountain 
stream.  Its  fall  throughout  its  entire  length  averages  ap¬ 
proximately  18.6  feet  per  mile;  and  it  falls  approximately 
27  feet  per  mile  in  the  6-mile  reach  immediately  above  its 
mouth  at  Hadley,  which  is  a  stretch  of  rocky,  boulder- 
strewn  shoals  and  rapids  known  as  the  “Horse  Race”,  with¬ 
in  which  the  proposed  Stewarts  Bridge  Project  is  to  be  lo¬ 
cated.  The  Sacandaga  River  has  never  been  improved  by 
the  United  States  Government  or  any  agency  thereof  for 
navigation  or  any  other  purpose,  and  no  Federal  improve¬ 
ment  of  this  River  is  contemplated.  The  Sacandaga  River 
has  been  held  non-navigable  under  both  Federal  and  State 
law  by  the  courts  of  the  State  of  New  York  ( Board  of  Hud¬ 
son  River  Regulating  District  v.  Fonda ,  Johnstown  &  Glov- 
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ersville  Railroad  Co.,  127  Misc.  866  at  877,  217  N.  Y.  Supp. 

781 ;  affirmed  223  App.  Div.  358,  228  N.  Y.  Snpp.  686 ; 
A-9  modified  in  other  respects  and  affirmed,  249  N.  Y.  445, 
164  N.  E.  541).  The  Presiding  Examiner  fonnd  in 
his  Intermediate  Decision  herein  that  the  Sacandaga  River 
is  not  a  navigable  water  of  the  United  States;  and  Chair¬ 
man  Smith  so  held  in  his  opinion  dissenting  in  part  from 
the  determination  of  the  Commission. 

The  proposed  Stewarts  Bridge  Project  is  to  comprise  an 
earth  dam  impounding  a  reservoir  to  have  an  area  at  maxi¬ 
mum  water  level  of  approximately  470  acres,  and  a  reserve 
pondage  capacity  at  5-foot  maximum  drawndown  of  2,300 
acre-feet,  or  100  million  cubic  feet,  with  a  powerhouse  to 
be  equipped  with  a  hydro-electric  generating  unit  of  rated 
capacity  of  37,500  KVA.  The  Project  is  to  be  a  “run-of- 
the-river”  plant,  to  be  operated  under  normal  conditions 
without  drawdown  of  its  reservoir  by  utilizing  solely  the 
flows  of  water  passed  by  the  Conklingville  Dam  of  Sacan¬ 
daga  Reservoir,  which  is  hereinafter  more  fully  described. 
No  public  lands  or  reservations  of  the  United  States,  or  In¬ 
dian  lands,  will  be  involved  in  or  affected  by  the  proposed 
Stewarts  Bridge  Project. 

Approximately  3  miles  upstream  from  the  site  of  the 
proposed  Stewarts  Bridge  Project  is  the  Conklingville  Dam 
of  the  Hudson  River  Regulating  District,  a  public  corpora¬ 
tion  and  agency  of  the  State  of  New  York.  The  Conkling¬ 
ville  Dam  impounds  the  Sacandaga  Reservoir,  which  ex¬ 
tends  about  29  miles  up  the  River  above  the  Conklingville 
Dam  and  has  an  available  storage  capacity  of  approxi¬ 
mately  30  billion  cubic  feet  of  water,  or  about  300  times  the 
reserve  storage  capacity  of  the  proposed  Stewarts 
A-10  Bridge  Project.  The  Hudson  River  Regulating  Dis¬ 
trict  was  created  and  is  existing  pursuant  to  Article 
VII  of  the  Conservation  Law  of  the  State  of  New  York 
(N.  Y.  Cons.  L.,  c.  65,  Art.  Vll,  Secs.  430-473),  as  a  public 
corporation,  and  has  constructed,  maintains  and  operates 
the  Sacandaga  Reservoir  for  the  purpose  of  regulating  the 
flow  of  the  Sacandaga  River  when  required  by  the  public 
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welfare,  including  pnblic  health  and  safety.  The  release  of 
water  from  the  Sacandaga  Reservoir  and  Conklingville 
Dam  is  entirely  controlled  by  the  Hudson  River  Regulating 
District*  and  such  releases  provide  practically  the  entire 
flow  of  the  Sacandaga  River  past  the  site  of  the  proposed 
Stewarts  Bridge  Project. 

The  Sacandaga  River,  over  a  period  of  one  hundred  years 
or  more  last  past,  has  been  obstructed  by  dams  at  various 
points  along  its  course  from  near  its  headwaters  to  its 
mouth  at  Hadley. 

The  evidence  showed  that  the  use  of  the  Sacandaga  River 
for  commercial  purposes  has  been  limited  to  the  floating  and 
rafting  of  logs  in  a  local  movement  in  a  reach  between 
Northampton  (Mile  98)  and  Conklingville  (Mile  77)  up¬ 
stream  from  the  site  of  the  proposed  project,  and  the  float¬ 
ing  of  loose  logs  from  points  upstream  past  the  Stewarts 
Bridge  site  to  the  Hudson  at  Hadley,  and  thence  to  mills 
in  the  Glens  Falls  area  within  the  State  of  New  York;  and 
that  no  logs  have  been  floated  or  driven  down  the  Sacan¬ 
daga  River  past  Conklingville  or  the  site  of  the  Stewarts 
Bridge  Project  since  1926.  The  evidence  showed  that  all 
logs  floated  and  rafted  locally  between  Northampton  and 
Conklingville  were  removed  from  the  Sacandaga 
A-ll  River  at  Conklingville  and  were  there  processed  into 
lumber  and  woodenware  products  which  thereafter 
were  moved  from  the  mills  only  by  wagon  or  truck  and  not 
by  water  transportation.  The  evidence  showed  that  the 
floating  of  loose  logs  past  the  site  of  the  proposed  project 
was  accomplished  only  during  the  seasons  of  high  water, 
about  two  months  in  each  year,  by  the  means  of  artificial 
aids,  including  the  assistance  of  and  supervision  by  driving 
crews  and  the  storage  and  release  of  water  from  flood  dams. 
The  evidence  showed  that  such  movements  of  logs  were 
all  local  and  intrastate  in  character,  and  there  was  no  evi¬ 
dence  of  the  contrary. 

The  evidence  showed  that  the  Sacandaga  River  in  its  nat¬ 
ural  condition  has  not  been  and  is  not  navigable  between 
Conklingville  and  Hadley.  There  is  no  evidence  that  the 
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Sacandaga  River  in  its  natural  condition  or  otherwise  has 
been  used  or  is  suitable  for  use  for  navigation  in  interstate 
or  foreign  commerce  at  any  points  from  Northville  to  its 
mouth  at  Hadley.  The  Presiding  Examiner  in  his  Inter¬ 
mediate  Decision  found  that  the  Sacandaga  River  is  not  a 
navigable  water  of  the  United  States  and  did  not  have  navi¬ 
gable  capacity  except  in  one  natural  pool  above  Conkling- 
ville.  The  Presiding  Examiner  also  found  that  none  of  the 
logs  and  timber  products  from  the  Sacandaga  River  had 
been  shown  to  have  reached  out-of-state  destinations  by 
water  transport. 

The  evidence  further  showed  that  the  connecting  reaches 
of  the  Hudson  River  from  the  mouth  of  the  Sacandaga 
River  at  Hadley  downstream  to  Fort  Edward  are 
A-12  not  navigable.  The  Presiding  Examiner  in  his  Inter¬ 
mediate  Decision  found  that  from  the  mouth  of  the 
Sacandaga  River  at  Hadley  downstream  to  the  Feeder  Dam 
pool,  the  Hudson  River  was  not  navigable  in  its  natural 
state,  and  is  not  a  navigable  water  of  the  United  States. 
(See  Point  II,  infra.) 

The  findings  of  the  Commission  that  from  its  mouth  at 
Hadley  to  Northville  at  the  head  of  the  Conklingville  Res¬ 
ervoir,  the  Sacandaga  River  was  historically  a  navigable 
water,  and  was  used  in  its  natural  condition  for  the  trans¬ 
portation  of  substantial  quantities  of  property  (logs  and 
forest  products),  and,  further,  that  the  Sacandaga  River  in 
its  natural  condition  is  a  navigable  water  of  the  United 
States  from  Northville  at  the  head  of  Conklingville  Reser¬ 
voir  to  its  mouth  at  Hadley,  New  York,  are  each,  therefore, 
arbitrary,  conjectural,  contrary  to  fact  and  to  the  evidence, 
unsupported  by  any  substantial  evidence  and  contrary  to 
law. 

B.  The  Commission  should  have  affirmatively  found  that 
the  Sacandaga  River  is  a  non-navigable  stream  in  fact  and 
in  law,  and  that  the  Stewarts  Bridge  Project  is  not  located 
upon  navigable  waters  of  the  United  States.  Any  contrary 
finding  is  arbitrary,  contrary  to  the  substantial  evidence, 
and  unsupported  by  any  substantial  evidence. 


11 


C.  The  Commission  in  making  its  Findings  and  Order  and 
rendering  its  Opinion  erred  in  failing  to  apply  the  existing 
well-established  and  controlling  judicial  standards  for  de¬ 
termination  of  the  navigable  or  non-navigable  status  of  a 
stream. 

A-13  II.  The  Commission  erred  in  finding  that  the  Hud¬ 
son  River  in  its  improved  condition  and  as  aug¬ 
mented  by  the  artificial  waterways  installed  in  connection 
therewith  by  the  State  of  New  York  is  a  navigable  water 
of  the  United  States  from  above  its  confluence  with  the  Sa- 
candaga  River  at  Hadley  to  its  mouth  (Finding  (7)).  The 
Commission  further  erred  in  finding  that  from  the  mouth  of 
the  Hudson  River  to  Hadley,  and  from  the  mouth  of  the 
Sacandaga  River  at  Hadley  to  Northville  at  the  head  of  the 
Conklingville  Reservoir,  the  Hudson  River  and  the  Sacan¬ 
daga  River,  together  with  the  Glens  Falls  Feeder  Canal 
and  the  Champlain  Canal,  were  used  jointly  for  the  trans¬ 
portation  of  property  in  interstate  commerce  (Finding  (5)) 
and  are  suitable  for  use,  jointly,  for  the  transportation  of 
property  in  interstate  and  foreign  commerce  (Finding  (6)). 
Said  findings  were  arbitrary,  speculative,  unsupported  by 
any  substantial  evidence  whatsoever,  contrary  to  the  evi¬ 
dence,  and  contrary  to  law,  in  the  following  respects : 

A.  The  evidence  showed  that  the  Hudson  River  and  all  of 
its  tributaries  concerned  in  this  proceeding  are  situated 
entirely  within  the  State  of  New  York,  except  only  part 
of  its  mouth  opposite  New  York  City.  The  total  length  of 
the  Hudson  River  is  approximately  315  miles,  and  it  is  a 
tidal  stream  for  a  distance  of  approximately  153  miles 
above  its  mouth  to  the  Federal  Dam  at  Troy,  New  York. 
The  evidence  showed  that  the  Hudson  River  has  never  been 
improved  by  the  United  States  Government  or  any  agency 
thereof  for  navigation  at  any  point  above  Waterford  (Mile 
2),  and  that  no  Federal  improvement  of  the  Hudson  River 
at  any  point  upstream  from  Waterford  is  contem- 
A-14  plated.  All  of  the  reports  made  by  the  Secretary  of 
War  or  the  War  Department  have  placed  the  head  of 
boat  navigation  on  the  Hudson  River  at  either  Troy  (Mile 
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0)  or  Waterford,  except  one  report  which  mentioned  actnal 
boat  navigability  to  Glens  Falls;  and  no  such  report  has 
placed  the  head  of  navigable  waters  of  the  United  States 
at  any  point  upstream  from  Waterford  (Mile  2).  For  the 
purposes  of  this  proceeding  the  question  of  navigable  status 
of  the  Hudson  River  from  the  head  of  tidewater  at  Troy  to 
Fort  Edward  (Mile  41)  is  not  at  issue;  and  said  River  as 
canalized  by  the  State  of  New  York  to  form  part  of  the 
Champlain  Division  of  the  Barge  Canal  may,  for  the  pur¬ 
poses  of  this  proceeding,  he  deemed  navigable  in  its  im¬ 
proved  condition  upstream  to  Fort  Edward  (Mile  41).  The 
portion  of  the  Hudson  River  of  principal  interest  in  the  in¬ 
stant  proceeding  is  the  portion  between  the  mouth  of  the 
Sacandaga  River  at  Hadley  (Mile  70)  and  Fort  Edward 
(Mile  41). 

Above  Fort  Edward  the  Hudson  River  in  its  natural  con¬ 
dition  was  obstructed  by  numerous  falls,  rifts,  and  rapids. 
In  the  29  miles  between  the  mouth  of  the  Sacandaga  River 
at  Hadley  and  Fort  Edward,  the  Hudson  River  falls  427 
feet  in  29  miles,  or  an  average  of  14.7  feet  per  mile.  Within 
this  distance  there  were  in  the  natural  condition  of  the 
River  at  least  ten  sets  of  falls,  rifts  and  rapids  forming  ob¬ 
structions  to  the  passage  of  boats  and  rafts,  among  which 
were  Bakers  Falls  at  Mile  43.2  with  a  vertical  fall  of  ap¬ 
proximately  55  feet,  Glens  Falls  at  Mile  46.5  with  a  vertical 
fall  of  approximately  30  feet,  and  the  “Great  Falls’  * 
A-15  at  Palmer  Falls  or  Corinth  (Mile  64)  with  a  vertical 
fall  of  approximately  80  feet.  The  Hudson  River  be¬ 
tween  Fort  Edward  and  Hadley  was  not  susceptible  of  nav¬ 
igation  in  its  natural  state,  and  there  has  been  no  practical 
navigation  of  the  river  by  boats  above  Fort  Edward  for 
commercial  or  military  purposes  at  any  time.  Between 
Hadley  and  Fort  Edward  there  presently  exist  nine  dams, 
eight  of  which  are  owned  by  private  corporations  and  do 
not  contain  any  locks  or  other  facility  for  the  passage  of 
boats  or  vessels.  The  pool  immediately  above  the  Feeder 
Dam  at  Mile  49,  2^2  miles  above  Glens  Falls,  was  connected 
with  the  Champlain  Canal  by  the  Glens  Falls  Feeder  Canal, 
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which  was  constructed  as  a  feeder  for  the  supply  of  water 
to  a  portion  of  the  old  Champlain  Canal,  and  was  con¬ 
structed  entirely  over  uplands  outside  the  natural  channel 
of  the  Hudson  River  from  a  point  on  the  latter  canal  about 
two  miles  east  of  Fort  Edward.  Navigation  on  this  Feeder 
Canal  substantially  ceased  in  1931  and  the  Glens  Falls 
Feeder  Canal  was  declared  closed  to  navigation  in  1941  by 
order  of  the  Superintendent  of  Public  Works  of  the  State 
of  New  York  pursuant  to  authorization  of  statute,  New 
York  Laws  of  1941,  Chapter  508. 

The  Presiding  Examiner  in  his  Intermediate  Decision 
held  that  from  the  Feeder  Dam  pool  to  the  mouth  of  the 
Sacandaga  River  at  Hadley,  the  Hudson  River  was  not  nav¬ 
igable  in  its  natural  state,  and  is  not  a  navigable  water  of 
the  United  States. 

Above  the  mouth  of  the  Sacandaga  River  at  Hadley  the 
Hudson  River  has  the  characteristics  of  a  mountain 
A-16  stream  falling  almost  3800  feet  in  approximately  90 
miles  and  having  an  average  slope  through  this 
course  of  more  than  40  feet  per  mile.  The  Hudson  River 
above  Hadley  is  unsuitable  for  boat  navigation;  and  the 
portions  of  the  River  above  Hadley  can  be  used  for  the 
floating  of  loose  logs  and  pulpwood  only  in  seasons  of  high 
water  and  with  artificial  aids. 

The  finding  of  the  Commission  that  the  Hudson  River  in 
its  improved  condition  is  a  navigable  water  of  the  United 
States  from  above  its  confluence  with  the  Sacandaga  River 
at  Hadley  to  its  mouth  is,  insofar  as  such  finding  relates  to 
any  portion  of  said  river  upstream  from  Fort  Edward,  ar¬ 
bitrary,  contrary  to  fact,  unsupported  by  any  substantial 
evidence  in  the  record,  contrary  to  the  substantial  evidence 
of  record,  and  contrary  to  law. 

B.  The  evidence  showed  that  the  use  of  the  Hudson  River 
above  Fort  Edward  for  commercial  purposes  has  been  lim¬ 
ited  to  the  floating  of  loose  logs  and  pulpwood  in  seasons  of 
high  water  from  its  headwaters  and  tributaries  to  the  Big 
Boom  above  Glens  Falls  (Mile  49  above  the  Federal  Dam 
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at  Troy),  which  logs  and  pulpwood  were  distributed  thence 
to  mills  in  the  Glens  Falls  area.  The  evidence  presented 
showed  that  all  logs  and  pulpwood  floated  down  the  Sacan- 
daga  River  and  into  the  Hudson  River  and  all  logs  floated 
down  the  Hudson  River  from  points  upstream  from  Hadley 
were  removed  from  the  latter  river  at  mills  along  the  Hud¬ 
son  River  within  the  State  of  New  York  above  and  below 
Glens  Falls  and  in  no  case  farther  downstream  than  Thom¬ 
son  (Mile  29),  and  were  processed  at  said  mills  into 
A-17  lumber,  paper  or  other  wood  products.  There  is  no 
evidence  that  any  of  the  logs  floated  down  the  Sacan- 
daga  River  into  the  Hudson  River  were  ever  moved  by 
water  in  interstate  commerce ;  nor  is  there  any  evidence 
that  any  lumber  or  other  products  manufactured  from  logs 
identified  as  originating  on  the  Sacandaga  River  were  ever 
moved  by  water  to  destinations  outside  the  State  of  New 
York.  There  is  no  evidence  of  any  use  of  the  Sacandaga 
River  jointly  with  the  Hudson  River  below  Hadley,  or  with 
the  Hudson  River  below  Hadley  and  the  Glens  Falls  Feeder 
Canal  and  the  Champlain  Canal,  for  any  continuous  move¬ 
ment  of  property  in  interstate  commerce.  The  Presiding 
Examiner  in  his  Intermediate  Decision  found  that  none  of 
the  logs  and  timber  products  from  the  upper  reaches  of  the 
Hudson  River  and  the  Sacandaga  River  have  been  shown  to 
have  reached  out-of-state  destinations  by  water  transport; 
and  Chairman  Smith  in  his  further  statement  in  the  Com¬ 
mission’s  Opinion  No.  172  stated  that  there  is  no  proof 
whatever  of  subsequent  shipment  of  such  logs  in  interstate 
or  foreign  commerce.  The  majority  of  the  Commission, 
however,  found  by  inference  and  conjecture,  unsupported 
by  any  substantial  evidence,  that  ‘‘an  undetermined  but 
unquestionably  substantial  quantity  of  property”  compris¬ 
ing  logs  and  forest  products,  originating  on  the  Sacandaga 
River,  moved  in  interstate  commerce.  Such  finding  of  the 
Commission  is  unsupported  by  any  substantial  evidence 
and  contrary  to  the  substantial  evidence  of  record  and  is 
speculative,  conjectural,  arbitrary  and  capricious,  and  erro¬ 
neous  in  fact  and  in  law. 
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A-18  The  findings  of  the  Commission  that  the  Sacan- 
daga  River  from  Northville  to  its  mouth  and  the 
Hudson  River  from  its  confluence  with  the  Sacandaga  River 
at  Hadley  to  its  mouth  were  used,  and  are  suitable  for  use, 
jointly  for  the  transportation  of  property  in  interstate  and 
foreign  commerce  are  erroneous  in  fact  and  law,  arbitrary, 
speculative,  unsupported  by  any  substantial  evidence,  and 
contrary  to  the  substantial  evidence  of  record. 

m.  The  Commission  was  without  jurisdiction  to  pass 
upon  any  question  involving  control  of  or  construction  on 
the  non-navigable  Sacandaga  River  at  or  near  the  Stewarts 
Bridge  site. 

A.  The  evidence  showed  that  the  proposed  Stewarts 
Bridge  Project  is  to  be  located  on  the  Sacandaga  River  ap¬ 
proximately  three  miles  upstream  from  the  confluence  of 
the  Sacandaga  River  with  the  Hudson  River.  The  pro¬ 
posed  Stewarts  Bridge  Project  would  be  a  “run-of-the- 
river,,  plant  and  would  be  operated  under  normal  condi¬ 
tions  without  drawdown  by  utilizing  solely  flows  of  water 
released  from  the  Sacandaga  Reservoir,  hereinbefore  de¬ 
scribed.  The  Sacandaga  Reservoir  has  an  available  stor¬ 
age  capacity  of  about  30  billion  cubic  feet  of  water,  or  690,- 
000  acre  feet,  which  is  approximately  300  times  the  reserve 
storage  capacity  of  the  proposed  Stewarts  Bridge  Project. 
The  release  of  water  from  the  Sacandaga  Reservoir  and 
Conklingville  Dam  is  entirely  controlled  by  the  Hudson 
River  Regulating  District,  and  such  releases  provide  practi¬ 
cally  the  entire  flow  of  the  Sacandaga  River  past  the 
A-19  site  of  the  proposed  Stewarts  Bridge  Project.  The 
uncontroverted  evidence  showed,  and  the  Presiding 
Examiner  in  his  Intermediate  Decision  held,  that  the  Stew¬ 
arts  Bridge  Project  will  be  a  run-of-the-river  project,  and 
cannot  substantially  change  the  existing  flows  of  the  Sacan¬ 
daga  River  at  the  project  site;  and  the  Commission  erred 
in  failing  to  make  a  finding  to  such  effect.  The  authority 
conferred  upon  the  Commission  under  Section  23(b)  of  the 
Federal  Power  Act  (49  Stat.  846;  16  U.  S.  C.  Sec.  817)  to 


✓ 


16 


make  findings  that  the  interests  of  interstate  or  foreign 
commerce  would  be  affected  by  the  construction  of  dams  or 
other  project  works  across  waters  not  defined  as  navigable 
within  the  terms  of  Section  3(8)  of  the  Act  (49  Stat.  838; 
16  U.  S.  C.  Sec.  796(8))  does  not  extend  to  run-of -river 
projects  on  non-navigable  streams  and  cannot  extend  to  the 
portion  of  the  Sacandaga  River  where  the  Stewarts  Bridge 
Project  is  located;  and  the  unwarranted  extension  by  the 
Commission  of  its  jurisdiction  to  a  run-of-the-river  project 
on  a  non-navigable  stream  is  arbitrary,  in  excess  of  statu¬ 
tory  jurisdiction  and  authority,  and  not  in  accordance  with 
law. 

B.  If  Section  23(b)  is  construed  to  apply  to  run-of-river 
projects  on  non-navigable  streams  within  the  jurisdiction 
of  a  state,  where  the  said  streams  are  not  navigable  in  fact 
and  in  law,  such  application  of  the  Act  would  constitute  an 
unlawful  invasion  and  usurpation  by  the  United  States  of 
the  powers  reserved  to  the  States  in  violation  of  the  Con¬ 
stitution  of  the  United  States  and  particularly  the  Tenth 
Amendment  thereto. 

C.  The  assumption  of  jurisdiction  and  the  conse- 
A-20  quent  requirement  of  a  license  by  the  Federal  Power 
Commission  for  the  Stewarts  Bridge  Project  consti¬ 
tutes  a  confiscation  of  the  Petitioner’s  property  in  violation 
of  the  Constitution  of  the  United  States  and  particularly 
the  Fifth  Amendment  thereto. 

TV.  The  Findings  and  Order  of  the  Commission  are  in 
violation  of  the  Tenth  Amendment  of  the  Constitution  of 
the  United  States. 

A.  The  evidence  clearly  established  that  the  Stewarts 
Bridge  Project  would  be  situated  upon  a  non-navigable 
stream  and  would  not  affect  the  interests  of  interstate  or 
foreign  commerce.  The  erroneous  findings  of  the  Commis¬ 
sion  upon  which  its  claim  of  jurisdiction  is  based  were  arbi¬ 
trary  and  unsupported  by  substantial  evidence  and  were 
contrary  to  the  substantial  evidence.  By  the  force  of  its 
Findings  and  Order  the  Commission  has  assumed  jurisdic- 


tion  to  control  a  development  situate  upon  a  non-navigable 
stream  and  which  will  not  affect  the  interests  of  interstate 
or  foreign  commerce.  Such  an  assumption  of  jurisdiction 
is  in  excess  of  the  Commission’s  statutory  jurisdiction, 
authority  and  limitations,  is  contrary  to  constitutional 
rights,  powers,  privileges  and  immunities,  is  an  infringe¬ 
ment  by  the  Federal  Government  of  the  powers  expressly 
reserved  to  the  States  by  the  Constitution  of  the  United 
States  and  constitutes  a  violation  of  the  Constitution  of  the 
United  States  and  particularly  the  Tenth  Amendment 
thereto  in  derogation  of  the  sovereign  rights  of  the  State 
of  New  York  and  the  property  rights  of  the  Petitioner,  a 
person  subject  to  the  laws  of  the  State  of  New  York. 

A-21  V.  The  Findings  and  Order  of  the  Commission  are 
in  violation  of  the  Fifth  Amendment  of  the  Constitu¬ 
tion  of  the  United  States. 

A.  The  evidence  clearly  established  that  the  Stewarts 
Bridge  Project  would  be  situated  upon  a  non-navigable 
stream  and  would  not  affect  the  interests  of  interstate  or 
foreign  commerce.  The  erroneous  findings  of  the  Commis¬ 
sion  upon  which  its  claim  of  jurisdiction  is  based  were  arbi¬ 
trary,  unsupported  by  substantial  evidence,  contrary  to  the 
substantial  evidence  of  record,  and  contrary  to  law.  The 
Commission’s  order,  to  the  effect  that  a  license  under  the 
Federal  Power  Act  is  necessary  and  requisite  before  the 
Petitioner  may  commence  the  construction  of  its  Stewarts 
Bridge  Project,  is  premised  upon  erroneous  findings  of 
fact  and  conclusions  of  law,  and  is  therefore  arbitrary  and 
capricious  and  in  excess  of  the  statutory  jurisdiction  and 
authority  of  the  Commission.  By  the  force  of  its  Findings 
and  Order,  the  Commission  has  assumed  control  of  the 
Stewarts  Bridge  Project  and  has  restrained  the  Petitioner 
from  proceeding  with  the  construction  of  any  hydroelectric 
power  development  on  the  Sacandaga  Biver  at  or  near  the 
Stewarts  Bridge  site  until  it  shall  have  applied  for  and 
accepted  a  license  under  the  provisions  of  the  Federal 
Power  Act  and  the  rules  and  regulations  of  the  Commission 
thereunder. 
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Section  6  of  the  Federal  Power  Act  (49  Stat.  841,  16 
U.  S.  C.  Sec.  799)  provides  that  licenses  may  be  issued  by 
the  Commission  for  a  period  of  not  exceeding  fifty  years 
and  shall  be  conditioned  upon  acceptance  by  the 
A-22  licensee  of  all  the  terms  and  conditions  of  the  Fed¬ 
eral  Power  Act  and  such  further  conditions  as  the 
Commission  shall  prescribe  in  conformity  with  the  Act. 
Upon  the  acceptance  of  a  license,  pursuant  to  the  terms  of 
the  Federal  Power  Act,  the  Petitioner’s  use  and  enjoyment 
of  its  lands,  riparian  and  other  property  rights  will  be  re¬ 
stricted  and  restrained  in  the  following  respects,  among 
others : 

(a)  It  shall  pay  annual  license  charges  in  amount  to  be 
fixed  by  the  Commission  (Section  10(e) ;  49  Stat.  842,  16 
U.  S.  C.  Sec.  803) ; 

(b)  Upon  the  construction  of  the  project  no  modification 
or  change  shall  be  made  except  as  the  Commission  may 
direct  (Section  10(b)),  and  the  licensee  shall  maintain  the 
project  in  a  condition  of  repair  adequate  for  the  purposes 
of  navigation  and  for  the  efficient  operation  of  said  works 
in  the  development  and  transmission  of  power  (Section 
10(c)); 

(c)  After  the  first  twenty  years  of  operation,  out  of  sur¬ 
plus  earnings  thereafter,  if  any,  accumulated  in  excess  of  a 
specified  reasonable  rate  of  return,  to  be  set  forth  in  the 
license,  upon  the  net  investment  of  the  licensee  in  the  pro¬ 
ject  under  license,  the  licensee  shall  establish  and  maintain 
amortization  reserves,  the  proportion  of  such  surplus  earn¬ 
ings  to  be  paid  into  and  held  in  such  reserves  to  be  set  forth 
in  the  license,  which  reserves  shall  in  the  discretion  of  the 
Commission  be  held  until  the  termination  of  the  license,  or 
be  applied  from  time  to  time  in  reduction  of  the  net  invest¬ 
ment  (Section  10(d)) ;  and 

A-23  (d)  The  project,  as  constructed,  will  be  subject 

to  the  right  reserved  to  the  United  States  to  take 
over  the  entire  project  on  the  expiration  of  the  license,  upon 
the  payment  of  the  net  investment  of  the  licensee  not  to 
exceed  the  fair  value  of  the  property  taken  (Section  14;  49 
Stat.  844, 16  U.  S.  C.  Sec.  807). 
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The  requirement  of  a  license  under  the  Findings  and 
Order  of  the  Commission,  and  the  said  provisions  of  the 
Federal  Power  Act  applicable  to  such  license  and  the  li¬ 
censee  thereof,  will  thus  impair  the  rights  of  the  Petitioner 
to  the  free,  lawful  enjoyment  and  utilization  of  its  lands 
and  riparian  and  other  property  rights. 

The  said  Findings  and  Order  are,  therefore,  confiscatory 
and  constitute  a  deprivation  of  the  Petitioner’s  property 
without  due  process  of  law,  contrary  to,  and  in  violation  of 
the  rights,  privileges  and  immunities  of  Petitioner  under, 
the  Constitution  of  the  United  States  and  particularly  the 
Fifth  Amendment  thereto. 

VI.  The  Commission  erred  in  failing  to  find,  in  accor¬ 
dance  with  applicable  principles  of  law  and  the  substantial 
evidence  of  record, 

(a)  that  the  Sacandaga  River,  on  which  the  proposed 
project  would  be  located,  is  not  a  navigable  water  of  the 
United  States ; 

(b)  that  the  proposed  Stewarts  Bridge  Project  would  be 
a  run-of-the-river  plant,  which  cannot  change  the  previ¬ 
ously  existing  flows  of  the  Sacandaga  River  and  the 

A-24  downstream  effect  of  such  flows ; 

(c)  that  the  interests  of  interstate  or  foreign  com¬ 
merce  will  not  be  affected  by  the  proposed  Stewarts  Bridge 
Project. 

Dated,  August  8,  1949. 

Respectfully  submitted, 

Randall  J.  LeBoeuf,  Jr., 

Office  and  Post  Office  Address, 

15  Broad  Street, 

New  York  5,  N.  Y., 

Attorney  for  Petitioner. 

LeBoeuf  &  Lamb, 

15  Broad  Street, 

New  York  5,  N.  Y., 

Of  C otms el. 
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A-25  United  States  of  America, 

Northern  District  of  New  York, 
County  of  Albany. 


>  ss.: 


W.  J.  Gilson,  being  duly  sworn,  deposes  and  says :  I  re¬ 
side  in  the  Town  of  Ballston,  County  of  Saratoga,  State  of 
New  York;  I  am  the  President  of  New  York  Power  and 
Light  Corporation,  the  within-named  petitioner;  I  have 
read  the  foregoing  petition  and  know  the  contents  thereof, 
and  the  same  are  true  of  my  own  knowledge  except  as  to  the 
matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  as  to  those  matters  I  believe  them  to  be  true. 


W.  J.  Gilson 


Sworn  to  and  subscribed  before  me,  this  ) 

8th  day  of  August,  1949.  ) 

Martha  M.  Smith 
Martha  M.  Smith 
Notary  Public,  State  of  New  York 
Qualified  in  Albany  County 
My  Commission  expires  March  30, 1950 
Certificate  filed  in  '  County 

[Notarial 
Seal  ] 
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(Filed  May  17,  1949) 

A-27  Exhibit  A 

before  the 

FEDERAL  POWER  COMMISSION 

Docket  No.  DI-177 

(Stewarts  Bridge  Project) 

In  the  Matter  of 

New  York  Power  and  Light  Corporation 
DECLARANT’S  PETITION  FOB  REHEARING 

New  York  Power  and  Light  Corporation,  Declarant  in 
the  above  entitled  proceeding  (hereinafter  called  the  De¬ 
clarant),  respectfully  applies  to  the  Federal  Power  Com¬ 
mission  (hereinafter  called  the  Commission),  pursuant  to 
Section  313(a)  of  the  Federal  Power  Act  and  Buie  1.34  of 
the  Buies  of  Practice  and  Procedure  of  the  Commission, 
for  a  rehearing  in  respect  of  the  Commission’s  order  made 
herein  issued  April  18,  1949,  entitled  “Findings  and  Or¬ 
der”,  and  the  Commission’s  Opinion  No.  172,  issued  April 
18, 1949,  which  is  incorporated  in  said  Findings  and  Order 
by  reference  and  made  a  part  thereof,  and  for  its  petition 
for  such  rehearing  respectfully  shows  and  alleges  to  the 
Commission,  upon  information  and  belief,  as  follows : 

Status  of  This  Proceeding 

On  February  5,  1947  New  York  Power  and  Light  Cor¬ 
poration  filed  a  Declaration  of  Intention  under  Section 
23(b)  of  the  Federal  Power  Act  to  construct  a  dam  and 
hydroelectric  plant  on  the  Sacandaga  Biver  in  Sara- 
A-28  toga  County,  New  York,  at  a  site  known  as  Stewarts 
Bridge,  approximately  3  miles  upstream  from  the 
confluence  of  the  Sacandaga  Biver  with  the  Hudson  Biver 
at  Hadley,  New  York,  and  approximately  73  miles  above 
the  head  of  tidewater  in  the  Hudson  Biver  at  Troy,  New 
York.  Pursuant  to  the  Commission’s  order  setting  hearing 
dated  May  13,  1947  and  order  changing  place  of  hearing 
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dated  June  12,  1947,  hearings  in  the  proceeding  were  held 
at  Glens  Falls,  New  York,  on  July  14,  15,  and  16,  1947  be¬ 
fore  Presiding  Examiner  Emery  J.  Woodall. 

After  the  exchange  of  briefs  and  reply  briefs  by  counsel 
for  Declarant  and  Commission’s  Staff,  the  intermediate 
Decision  of  the  Presiding  Examiner  was  filed  under  date 
of  February  9,  1948.  Exceptions  to  the  Decision  of  the 
Presiding  Examiner  were  filed  by  Declarant  and  Counsel 
for  the  Staff  of  the  Commission,  and  Oral  Argument  was 
heard  by  the  Commission  on  April  19, 1948.  The  Commis¬ 
sion’s  Opinion  No.  172  and  Findings  and  Order  dated  De¬ 
cember  20, 1948  were  issued  April  18, 1949. 

Specifications  of  Ebbob 

Declarant  believes,  and  therefore  respectfully  alleges, 
that  the  Commission  in  its  determination  which  is  em¬ 
bodied  in  Opinion  No.  172  and  the  accompanying  Findings 
and  Order  issued  April  18, 1949  has  erred  in  finding,  upon 
the  facts  of  record  in  this  proceeding  and  under  the  law 
applicable  thereto,  that: 

(a)  the  Sacandaga  River  from  its  mouth  at  Hadley 
to  Northville  was  historically  a  navigable  water,  and 
was  used  in  its  natural  condition  for  the  transporta¬ 
tion  of  logs  and  forest  products  (Finding  No.  (4)) ; 

(b)  the  Hudson  River  from  its  mouth  to  Hadley, 
A-29  and  the  Sacandaga  River,  from  Hadley  to  North¬ 
ville,  together  with  the  Glens  Falls  Feeder  Canal  and 
the  Champlain  Canal,  were  used  jointly  for  the  trans¬ 
portation  of  property  in  interstate  commerce  (Find¬ 
ing  No.  (5)); 

(c)  that  tiie  Hudson  River  from  its  mouth  to  Hadley 
and  the  Sacandaga  River,  from  Hadley  to  Northville, 
together  with  the  Glens  Falls  Feeder  Canal,  are  suit¬ 
able  for  use  jointly  for  the  transportation  of  property 
in  interstate  and  foreign  commerce  (Finding  No.  (6)) 

(d)  that  the  Hudson  River,  in  its  improved  condi¬ 
tion  and  as  augmented  by  the  artificial  State  canals,  is 
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a  navigable  water  of  the  United  States  from  above 
Hadley  to  the  ocean  (Finding  No.  (7)) ; 

(e)  the  Sacandaga  River  in  its  natural  condition  is 
a  navigable  water  of  the  United  States  from  Northville 
to  its  mouth  at  Hadley  (Finding  No.  (8)). 

Declarant  believes,  and  therefore  alleges,  that  said  find¬ 
ings  are  contrary  to  fact,  unsupported  by  any  substantial 
evidence  in  the  record,  contrary  to  the  substantial  evidence 
of  record,  and  contrary  to  law.  Declarant  further  believes 
and  alleges  that  the  Commission’s  order,  to  the  effect  that 
a  license  under  the  Federal  Power  Act  is  necessary  and 
requisite  before  Declarant  may  commence  the  construction 
of  its  Stewarts  Bridge  Project,  is  premised  upon  erroneous 
findings  of  fact  and  conclusions  of  law,  and  is  therefore 
arbitrary  and  capricious,  in  excess  of  the  statutory  juris¬ 
diction  and  authority  of  the  Commission,  and  contrary  to 
and  violative  of  the  Constitutional  rights,  privileges  and 
immunities  of  this  Declarant.  In  support  of  the  fore- 
A-30  going  allegations,  Declarant  respectfully  submits  its 
detailed  specifications  of  error  in  respect  of  the 
statements  of  Opinion  No.  172  and  the  Findings  and  Order 
dated  December  20,  1948  and  issued  April  18,  1949. 

Opinion  of  the  Commission 

1.  Declarant  requests  rehearing  in  respect  of  the  find¬ 
ings  or  statements  appearing  at  pages  3  and  4  of  the  Opin¬ 
ion  of  the  Commission  with  respect  to  the  “power  value” 
of  the  Sacandaga  Reservoir  of  the  Hudson  River  Regulat¬ 
ing  District,  to  the  extent  that  such  findings  or  statements 
state  or  imply  that  the  preponderant  purpose,  use  or  value 
of  the  said  Reservoir  is  in  the  production  of  hydro-electric 
power,  and  that  the  courts  of  New  York  have  so  recognized, 
on  the  ground  that  such  findings  or  statements  are  con¬ 
trary  to  fact,  unsupported  by  substantial  evidence  of  rec¬ 
ord,  contrary  to  the  substantial  evidence  of  record,  and  er¬ 
roneous  in  law. 
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The  Supreme  Court,  the  Appellate  Division  thereof,  and 
the  Court  of  Appeals  of  the  State  of  New  York,  in  the  case 
of  Board  of  Hudson  River  Regulating  District  v.  Fonda, 
Johnstown  and  Gloversville  Railroad  Company,  127  Misc. 
866,  223  App.  Div.  358,  249  N.  Y.  445,  each  squarely  held 
that  the  statutory  purpose  prescribed  by  Section  431  of 
the  New  York  Conservation  Law  of  “regulating  the  flow 
of  streams,  when  required  by  the  public  welfare,  including 
public  health  and  safety,”  was  the  primary  purpose  and 
object  of  the  Sacandaga  Reservoir,  and  that  benefits  to  the 
generation  of  power  were  “incidental  only”.  (See  127 
Misc.  866  at  880-882 ;  223  App.  Div.  358  at  360-363  ;  249  N.  Y. 
445  at  451-454.) 

2.  Declarant  requests  rehearing  in  respect  of  the  find¬ 

ings  or  statements  appearing  at  page  3  of  the 
A-31  Opinion  of  the  Commission  relating  to  the  method  of 
operation  of  the  proposed  project,  on  the  ground 
that  the  Commission  has  erred  in  failing  to  find  that  the 
proposed  Stewarts  Bridge  Project  will  be  operated  as  a 
run-of-the-river  plant  without  drawdown,  operating  solely 
on  flows  of  water  released  from  the  Sacandaga  Reservoir. 

The  evidence  of  record  shows  that  the  proposed  project 
will  be  operated  as  a  run-of-the-river  plant  (Tr.  75)  and 
there  is  no  evidence  that  the  project  plant  will  be  operated 
in  any  other  or  different  manner.  The  evidence  shows  and 
the  Presiding  Examiner  stated  in  his  Intermediate  Decision 
(page  53)  that  the  proposed  project  cannot  substantially 
change  the  existing  flows  regulated  by  the  Sacandaga  Res¬ 
ervoir  and  the  downstream  effects  thereof. 

3.  Declarant  requests  rehearing  in  respect  of  the  findings 
or  statements  appearing  at  pages  6  and  7  of  the  Opinion 
of  the  Commission  to  the  effect  that  the  Glens  Falls  Feeder 
Canal  connected  points  on  the  upper  reaches  of  the  Hudson, 
above  Glens  Falls,  with  the  Champlain  Canal  and  the  lower 
reaches  of  the  Hudson  and  afforded  a  continuous  highway 
for  commerce  between  points  located  upstream  from  Glens 
Falls  on  the  Hudson  River  and  the  mouth  of  the  Hudson, 


25 


the  Atlantic  Ocean  and  points  connected  by  water  with  New 
York  Harbor,  on  the  ground  that  such  findings  or  state¬ 
ments  are  erroneous  in  fact  and  contrary  to  fact,  unsup¬ 
ported  by  substantial  evidence  of  record  and  contrary  to 
the  substantial  evidence  of  record. 

The  Glens  Falls  Feeder  Canal  was  built  overland  from  a 
point  on  the  old  Champlain  Canal,  more  than  two  miles 
east  of  the  Hudson  River  at  Fort  Edward,  to  the  Feeder 
Dam  two  and  one-half  miles  above  Glens  Falls.  While  it 
thus  connected  the  Champlain  Canal,  and  indirectly  the 
Hudson  River  below  Fort  Edward,  with  the  pool 
A-32  above  Feeder  Dam  (Mile  49),  the  pool  above  Feeder 
Dam  terminates  at  the  rapids  at  Sherman  Island 
(Mile  55)  and  is  shut  off  from  navigation  to  and  from  points 
upstream  on  the  Hudson  and  Sacandaga  Rivers  by  such 
rapids,  by  the  falls  and  rapids  in  the  vicinity  of  Spier  Falls 
(Mile  59)  and  by  the  “Great  Falls”  at  Palmer  Falls  (Miles 
64-65),  and  the  “connection”  provided  was  only  to  the 
short  reach  of  river  within  that  pool. 

4.  Declarant  requests  rehearing  in  respect  of  the  findings 
or  statements  appearing  on  page  7  of  the  Opinion  of  the 
Commission  on  the  ground  that  such  findings  or  statements 
fail  to  show  that  the  Glens  Falls  Feeder  Canal  was  declared 
to  be  no  longer  necessary  or  useful  for  the  purposes  of  nav¬ 
igation  thereon  and  was  permanently  closed  to  navigation 
pursuant  to  New  York  Laws  of  1941,  Chapter  508,  and 
Official  Order  No.  47  of  the  Superintendent  of  Public  Works 
of  the  State  of  New  York,  made  pursuant  to  said  statute, 
dated  April  25,  1941. 

5.  Declarant  requests  rehearing  in  respect  of  the  find¬ 
ing  or  statement  appearing  at  page  7  of  the  Opinion  of  the 
Commission  to  the  effect  that 

“extensive  quantities  of  logs  were  •  *  •  rafted  down 
this  stretch  of  the  river  (between  Fort  Edward  and 
upstream  points)  to  saw  mills  at  Glens  Falls,  Hudson 
Falls,  Fort  Edward,  and  Thomson,  New  York” 
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on  the  ground  that  said  finding  or  statement  is  not  sup¬ 
ported  by  substantial  evidence  of  record  and  is  contrary  to 
the  substantial  evidence  of  record. 

Physical  characteristics  of  the  Hudson  River  above  Fort 
Edward  and  the  numerous  large  falls  and  rapids  therein 
are  such  as  to  preclude  any  rafting  of  logs  from 
A-33  upstream  points  to  Fort  Edward  or  points  down¬ 
stream  therefrom. 

6.  Declarant  requests  rehearing  in  respect  of  the  finding 
or  statement  appearing  at  page  8  of  the  Opinion  of  the 
Commission  that 

“The  evidence  of  record  shows  conclusively  that  the 
Sacandaga  River  was  used  for  the  flotation  of  *  *  * 
log  rafts  from  its  upper  reaches  to  the  Hudson  River 
at  Hadley  annually,, 

on  the  ground  that  said  finding  or  stateinent  is  unsupported 
by  substantial  evidence  of  record  and  is  contrary  to  the 
substantial  evidence  of  record. 

There  is  no  evidence  of  any  floating  of  rafts  of  logs  down 
the  Sacandaga  River  between  Conklingville  and  Hadley. 
The  character  of  the  River  in  this  reach  (the  “Horse  Race” 
which  falls  161  feet  in  about  6  miles,  an  average  of  27  feet 
per  mile)  is  such  as  to  make  the  passage  of  rafts  imprac¬ 
tical 

Furthermore,  the  evidence  shows  that  the  rafting  of  logs 
on  the  Sacandaga  River  in  the  reaches  between  Northamp¬ 
ton  (Mile  98)  and  Conklingville  (Mile  77)  was  a  separate 
and  distinct  operation  and  movement  from  the  floating  of 
loose  logs  from  points  along  the  Sacandaga  River  to  Had¬ 
ley;  that  all  the  logs  rafted  on  the  Sacandaga  River  in  the 
reaches  above  Conklingville  were  removed  from  the  river 
at  Conklingville  and  were  manufactured  into  lumber  and 
wood  products  in  mills  located  at  that  point,  and  were  there¬ 
after  moved  to  market  by  means  of  land  transportation; 
and  that  none  of  the  logs  so  rafted  upon  the  Sacandaga 
River,  or  any  products  manufactured  therefrom,  were 
thereafter  at  any  time  moved  by  water  upon  the  Sacandaga 
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River  from  Conklingville  to  Hadley  or  from  the  Saoandaga 
River  into  the  Hudson  River.  There  is  no  evidence  to  the 
contrary. 

A-34  7.  Declarant  requests  rehearing  in  respect  of  the 

Commission’s  failure  to  find  that  logs  could  be 
floated  in  the  Sacandaga  River  from  Conklingville  and 
points  above  to  its  mouth  at  Hadley  only  during  the  seasons 
of  high  water,  during  about  two  months  in  each  year,  and 
then  only  with  the  assistance  of  driving  crews  and  artificial 
augmentations  of  flow  by  the  storage  and  release  of  water 
from  flood  dams  in  the  headwaters  and  from  a  dam  at  Conk¬ 
lingville. 

This  finding  is  supported  by  the  uncontroverted  evidence 
of  record,  and  was  found  by  the  Supreme  Court  of  the  State 
of  New  York  ( Board  of  Hudson  River  Regulating  District 
v.  Fonda ,  J.  &  G.  R.  Co.,  127  Misc.  866  at  877 ;  affd.  223  App. 
Div.  358,  249  N.  Y.  445),  and  by  the  Presiding  Examiner 
in  the  Intermediate  Decision  herein  (pages  20-21,  28-29). 

The  River,  in  this  reach  nearest  its  mouth,  which  controls 
all  movements  into  connecting  waters,  was  thus  not  suitable 
in  its  natural  condition  for  even  the  flotation  of  loose  logs, 
without  artificial  aids. 

8.  Declarant  requests  rehearing  in  respect  of  the  finding 
or  statement  appearing  at  page  9  of  the  Opinion  of  the  Com¬ 
mission  that 

“the  Hudson  River  was  used  extensively  in  its  ordi¬ 
nary  condition  from  above  its  confluence  with  the  Sac¬ 
andaga  for  the  floating  of  #  *  log  rafts  and  lumber 

rafts  to  saw  mills  at  Glens  Falls,  Hudson  Falls,  Fort 
Edward  and  Thomson” 

on  the  ground  that  such  finding  or  statement  is  unsupported 
by  substantial  evidence  of  record  and  is  contrary  to  the  sub¬ 
stantial  evidence  of  record.  The  evidence  of  record  does 
not  support  the  finding  that  any  log  rafts  or  lumber  rafts 
have  ever  been  floated  from  points  upstream  from 
A-35  Glens  Falls  to  Glens  Falls,  Hudson  Falls,  Fort  Ed- 
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ward  or  Thomson;  and  the  physical  characteristics  of 
the  river  above  Glens  Falls  and  between  Glens  Falls  and 
Fort  Edward  are  such  that  the  floating  of  rafts  of  either 
logs  or  lumber  thereon  would  have  been  impractical. 

9.  Declarant  requests  rehearing  in  respect  of  the  findings 
or  statements  appearing  on  page  9  of  the  Opinion  of  the 
Commission  to  the  extent  that  such  findings  or  statements 
state  or  imply  that  logs  and  lumber  placed  in  the  Hudson 
River  at  any  point  above  Fort  Edward  were  rafted  from 
such  points  to  Albany,  and  to  the  extent  that  such  findings 
or  statements  imply  that  logs  or  lumber  originating  along 
the  Hudson  River  above  Fort  Edward  were  placed  on  sail¬ 
ing  vessels  for  transportation  to  New  York  City,  to  other 
points  of  the  United  States  and  to  Europe,  at  any  points 
above  Troy  or  Albany,  on  the  ground  that  such  findings  or 
statements  or  implications  therefrom  are  unsupported  by 
substantial  evidence  of  record  and  are  contrary  to  the  sub¬ 
stantial  evidence  of  record. 

10.  Declarant  requests  rehearing  in  respect  of  the  finding 
or  statement  appearing  at  page  9  of  the  Opinion  of  the  Com¬ 
mission  that 
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“At  a  still  earlier  time  loose  masts  were  floated  down 
the  Hudson  River’ ’ 

to  the  extent  that  such  finding  or  statement  may  imply  that 
such  loose  masts  were  floated  down  the  Hudson  River  from 
points  above  Fort  Edward,  on  the  ground  that  such  finding 
or  statement  or  implication  therefrom  is  unsupported  by 
substantial  evidence  of  record  and  is  contrary  to  the  sub¬ 
stantial  evidence  of  record.  While  there  is  mention  in  the 
evidence  of  the  floating  of  mast  logs  in  the  Hudson 
A-36  River  below  Fort  Edward,  there  is  no  evidence  as 
to  the  point  of  origin  of  such  mast  logs;  and  the 
physical  characteristics  of  the  Hudson  River  upstream 
from  Fort  Edward  are  such  as  to  make  the  floating  of  mast 
logs  therein  impractical. 
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11.  Declarant  requests  rehearing  in  respect  of  the  finding 
or  statement  appearing  at  page  11  of  the  Opinion  of  the 
Commission  that 

1 4  However,  in  holding  the  Wisconsin  River  to  be  a  nav¬ 
igable  water  of  the  United  States  we  acted  upon  a  rec¬ 
ord  of  river  use  in  the  section  where  the  proposed  dam 
was  to  be  located  very  similar  to  the  record  of  river 
use  of  the  Sacandaga  and  Hudson  river  above  Glens 
Falls  (Re  Wisconsin  Public  Service  Corporation  3  FPC 
496)” 

on  the  ground  that  said  statement  is  contrary  to  the  facts 
appearing  in  the  Opinion  and  Findings  of  the  Commission 
in  the  said  Wisconsin  Public  Service  Corporation  case  and 
to  the  evidence  of  record  in  this  proceeding. 

There  are  substantial  differences  between  the  Wisconsin 
River  and  the  Sacandaga  and  Hudson  Rivers  in  respect  of 
the  elements  of  physical  characteristics  and  character  of 
navigation  use.  The  Wisconsin  River  was  an  important 
link  for  interstate  travel  by  boat  or  canoe  between  the  Great 
Lakes  and  the  Mississippi  River;  while  the  Sacandaga 
River  does  not  connect  the  Hudson  River  with  any  other 
waterway  or  watershed.  The  physical  characteristics  of 
the  Wisconsin  River,  including  greater  size  and  a  more 
gradual  slope  throughout  its  entire  course,  are  more  favor¬ 
able  to  boat  navigation  than  is  the  case  with  the  Sacandaga 
and  there  was  substantial  evidence  of  navigation  by  boats 
and  similar  craft  in  all  reaches  of  the  Wisconsin 
A-37  River.  Furthermore,  the  Wisconsin  River  was  used 
for  the  transportation  of  lumber  direct  from  mills 
along  the  river  to  markets  in  other  states  including  points 
in  Iowa,  Illinois  and  Missouri.  In  the  present  case  there 
is  no  evidence  that  logs  from  the  Sacandaga  River,  or  lum¬ 
ber  or  other  wood  products  processed  therefrom,  were 
moved  directly  to  interstate  or  foreign  destinations  from 
the  mills  in  the  State  of  New  York.  The  evidence  indicates 
that  the  lumber  and  other  manufactured  products  produced 
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at  the  mills  in  the  Glens  Falls  area  (which  were  not  identi¬ 
fiable  as  made  from  logs  originating  on  the  Sacandaga 
River  or  elsewhere),  when  moved  from  the  mills  by  water 
on  the  Hudson  River,  were  delivered  from  the  mills  to  mar¬ 
kets  at  Albany  and  New  York  City,  within  the  State  of  New 
York,  before  any  part  of  such  lumber  or  processed  products 
was  moved  in  interstate  or  foreign  commerce. 

Declarant  further  respectfully  submits  that  the  case  of 
Re  Wisconsin  Michigan  Power  Company,  3  FPC  449,  is  not 
applicable  nor  an  appropriate  precedent  in  this  proceeding, 
since  the  Menominee  River  there  involved  was  an  interstate 
boundary  stream,  and  the  evidence  in  that  case  established 
that  logs  floated  down  the  Michigamme  and  Menominee 
Rivers  were  processed  at  mills  in  Wisconsin  as  well  as 
Michigan  along  the  latter  stream,  and  that  the  products 
processed  therefrom  were  moved  from  the  mills  to  markets 
in  other  states  by  way  of  the  Great  Lakes.  None  of  these 
distinguishing  elements  is  found  in  the  evidence  in  the 
present  proceeding. 

12.  Declarant  requests  rehearing  in  respect  of  the  find¬ 
ing,  statement  or  determination  appearing  at  page  12  of 
the  Opinion  of  the  Commission 

A-38  “that  the  Sacandaga  River  is  navigable  in  fact  as 
that  term  has  been  construed  by  State  and  Federal 
courts  as  well  as  by  this  001111^5810^  * 

on  the  ground  that  such  finding  or  determination  is  erro¬ 
neous  in  fact  and  law,  is  unsupported  by  substantial  evi¬ 
dence  of  record  and  is  contrary  to  the  substantial  evidence 
of  record,  and  is  contrary  to  the  decisions  of  the  courts  of 
the  State  of  New  York  with  respect  to  the  Sacandaga  River 
and  to  the  definitions  of  navigability  contained  in  the  deci¬ 
sions  of  the  courts  of  the  State  of  New  York  and  of  the 
United  States  and  in  the  provisions  of  subdivision  (8)  of 
Section  3  of  the  Federal  Power  Act 

The  evidence  of  record  in  this  proceeding  shows  that  the 
Sacandaga  River  in  its  ordinary  and  natural  condition  be¬ 
tween  Conklingville  and  Hadley  (a)  is  not  useful  or  suitable 
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for  boat  navigation  of  any  sort,  (b)  was  not  useful  even  for 
the  floating  of  logs  without  artificial  aids  including  im¬ 
provements  of  the  channel,  the  release  of  water  from  dams 
upstream  and  the  supervision  of  driving  crews,  and  (c)  log 
flotation  even  with  artificial  aids  was  practicable  only  dur¬ 
ing  the  period  of  spring  highwater. 

There  is  no  evidence  in  this  proceeding  that  the  Sacan- 
daga  River  has  ever  been  used,  even  for  the  floating  of  logs, 
in  the  course  of  any  navigation  movement  in  interstate  or 
foreign  commerce. 

13.  Declarant  requests  rehearing  in  respect  of  the  finding 
or  statement  appearing  at  page  12  of  the  Opinion  of  the 
Commission,  which  states  that 

“By  the  time  the  Sacandaga  logs  reached  the  boom 
they  had  lost  much  of  their  identity  as  being  from  any 
particular  stream,  •  *  *” 

A-39  on  the  ground  that  said  finding  or  statement  is  erro¬ 
neous  in  fact  and  contrary  to  the  substantial  evidence 
of  record. 

14.  Declarant  requests  rehearing  in  respect  of  the  find¬ 
ings  or  statements  appearing  at  page  12  of  the  Opinion  of 
the  Commission,  on  the  ground  that  the  Commission  has 
erred  in  failing  to  find,  in  conformity  with  substantial  evi¬ 
dence  of  record,  that  for  at  least  65  years  last  past,  substan¬ 
tial  quantities  of  logs  floated  down  the  Sacandaga  and  up¬ 
per  Hudson  rivers  to  the  Big  Boom  above  Glens  Falls  were 
processed  into  pulp  and  paper  in  mills  at  Glens  Falls. 

15.  Declarant  requests  rehearing  in  respect  of  the  find¬ 
ings  or  statements  appearing  on  pages  12, 13  and  14  of  the 
Opinion  of  the  Commission,  on  the  ground  that  the  Com¬ 
mission  erred  in  failing  to  find,  on  substantial  evidence  of 
record,  that  the  Glens  Falls  Feeder  Canal  was  closed  to 
navigation  by  provision  of  New  York  Laws  of  1941,  Chap¬ 
ter  508,  and  by  Official  Order  No.  47  of  the  Superintendent 
of  Public  Works  of  the  State  of  New  York,  made  pursuant 
to  said  statute,  dated  April  25,  1941.  (See  also  Specifica¬ 
tion  4,  supra.) 


32 


16.  Declarant  requests  rehearing  in  respect  of  the  finding 
or  statement  made  at  page  13  of  the  Opinion  of  the  Commis¬ 
sion,  that 

“Upper  New  York  State  was  even  more  sparsely  popu¬ 
lated  then  than  it  is  now,  and  local  consumption  of  this 
great  annual  timber  harvest  was  negligible” 

on  the  grounds  that  said  finding  or  statement  is  unsup¬ 
ported  by  substantial  evidence  of  record  and  contrary  to 
substantial  evidence  of  record,  and  is  contrary  to  fact. 
A-40  17.  Declarant  requests  rehearing  in  respect  of  the 

finding  or  statement  appearing  at  pages  12  and  13  of 
the  Opinion  of  the  Commission,  which  states: 

“The  lumber  processed  from  the  thousands  of  logs  re¬ 
ceived  at  this  boom  was  sent  on  down  the  Glens  Palls 
Feeder  Canal  and  the  canalized  Hudson  River,  both 
admittedly  navigable  waterways,  to  the  large  whole¬ 
sale  lumber  markets  in  Albany  and  New  York  City” 

on  the  grounds  that 

a)  Said  finding  or  statement  is  erroneous  in  fact,  in 
that,  as  shown  by  substantial  evidence  of  record,  lum¬ 
ber  processed  from  the  said  logs  in  part  moved  from 
mills  to  market  by  routes  and  means  of  transportation, 
including  railroads,  different  from  those  mentioned  in 
this  statement, 

b)  Said  finding  or  statement  is  immaterial  to  the 
issues  of  this  proceeding,  in  that  the  logs  and  lumber 
referred  to  in  said  statement  have  not  been  connected 
in  the  evidence  of  record,  or  in  fact,  with  logs  floated 
on  the  Sacandaga  River, 

c)  Said  finding  or  statement  is  immaterial  to  the 
issues  in  this  proceeding,  in  that  the  movement  of  logs 
from  forest  to  mill  within  the  State  of  New  York  is,  as 
a  matter  of  law,  intrastate  and  not  interstate  commerce, 
irrespective  of  whether  products  processed  from  such 
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logs  were  thereafter  shipped  from  the  mill  into  inter¬ 
state  commerce  (Arkadelphia  Co.  v.  St.  Louis  S.  W. 
Ry.  Co.,  249  U.  S.  134 ;  McCluskey  v.  Marysville  & 
Northern  Railway  Co.,  243  U.  S.  36;  Baltimore  &  Ohio 
Ry.  Co.  v.  United  States,  15  F.  Supp.  674;  cf.  24  F. 
Supp.  734  at  736.) 

A-41  18.  Declarant  requests  rehearing  in  respect  of  the 

findings  or  statements  contained  at  pages  13  and  14 
of  the  Opinion  of  the  Commission  to  the  effect  that  part  or 
all  of  the  lumber  processed  from  Sacandaga  logs  moved  in 
interstate  commerce,  on  the  following  grounds : 

(a)  The  Commission  has  erred  as  a  matter  of  law  in 
finding  that 

‘ ‘where  forest  products  comprising  a  large  fungible 
mass  are  shown  to  have  moved  annually  along  well- 
defined  paths  in  a  stream  or  flow  of  commerce  to 
wholesale  markets  serving  several  states,  *  *  *  there 
is  a  presumption  of  interstate  commerce  raised  which 
attaches  to  all  of  the  substantial  components  of  the 
mass.” 

(b)  The  Commission  has  erred  in  assuming  that  the 
markets  for  lumber  in  Albany  and  New  York  City  were 
predominantly  interstate  markets.  Both  said  cities  are 
located  within  the  State  of  New  York,  and  movements 
of  “forest  products ”  from  mills  along  the  Hudson 
River  in  the  vicinity  of  Glens  Falls  and  Fort  Edward 
were  wholly  within  the  State  of  New  York.  Areas 
within  the  State  of  New  York  to  which  lumber  from  the 
lumber  market  in  Albany  was  distributed  had  capacity 
to  absorb  large  quantities  of  lumber  and  wood  products. 
New  York  City,  and  adjacent  communities  within  the 
State  of  New  York  now  included  in  said  City,  of  them¬ 
selves  formed  a  large  intrastate  market  for  lumber  and 
wood  products.  These  facts,  which  are  a  matter  of 
general  commercial  and  economic  history  and  thus  ap¬ 
propriate  subjects  for  official  notice,  negate  the  validity 
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of  “a  presumption  of  interstate  commerce”  attaching 
“to  all  of  the  substantial  components  of  the  mass.” 
The  statement  that 

A-42  “  the  established  channels  of  commerce  •  •  •  in  the 
areas  of  which  we  are  speaking,  led  inevitably  to  in¬ 
terstate  trade” 

is,  therefore,  erroneous  in  fact  and  contrary  to  fact. 

(c)  The  uncontroverted  evidence  shows  that  all  logs 
driven  from  the  Sacandaga  River  to  the  Big  Boom 
above  Glens  Falls  were  thereafter  processed  at  the 
mills  in  the  Glens  Falls  area,  and  that  said  logs  were 
not  transported  by  water  to  points  below  those  mills. 
There  is  no  evidence  connecting  logs  floated  from  the 
Sacandaga  with  any  lumber  or  other  wood  products 
moved  on  the  Hudson  River  below  Fort  Edward.  Any 
finding  that  products  processed  from  logs  originating 
on  the  Sacandaga  River  moved  by  water  or  otherwise 
into  interstate  or  foreign  commerce  can  be  based  only 
upon  inference  and  conjecture,  and  cannot  be  based 
upon  any  substantial  evidence  of  record. 

(d)  For  the  reasons  set  forth  in  the  preceding  Speci¬ 
fication  17,  under  paragraph  (c)  thereof,  the  movement 
of  processed  products  from  mill  to  market  is  in  any 
event  immaterial  as  a  matter  of  law  in  determining  the 
character  of  the  movement  of  logs  from  forest  to  mill, 
prior  to  processing. 

The  findings  and  statements  of  the  Commission  to  the  effect 
that  the  floating  of  logs  in  the  Sacandaga  River  constituted 
interstate  commerce  are,  therefore,  arbitrary  and  capri¬ 
cious,  unsupported  by  any  evidence  of  record,  contrary  to 
fact  and  to  the  substantial  evidence  of  record,  and  contrary 
to  and  erroneous  in  law. 

19.  Declarant  requests  rehearing  in  respect  of  the  state¬ 
ments  contained  at  pages  13  and  14  of  the  Opinion  of  the 
Commission  to  the  effect  that  the  floating  of  the  logs 
A-43  in  the  Sacandaga  River  constituted  interstate  com- 
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merce  on  the  ground  that  the  Commission  erred  in  not 
finding,  on  the  entire  record  herein,  that  there  is  no  sub¬ 
stantial  evidence  of  record  to  support  any  finding  of  inter¬ 
state  movement  of  logs  originating  along  the  Sacandaga 
River. 

20.  Declarant  requests  rehearing  in  respect  of  the  find¬ 
ings  or  statements  appearing  at  pages  14  and  15  of  the 
Opinion  of  the  Commission  to  the  effect  that  the  Sacandaga 
River  at  the  site  of  the  proposed  project  is  part  of  a  con¬ 
tinuous  and  uninterrupted  waterway  capable  of  transport¬ 
ing  logs  and  forest  products  in  interstate  or  foreign  com¬ 
merce,  and  that  the  Sacandaga  River  is  suitable  for  use  for 
purposes  of  transportation  in  interstate  or  foreign  com¬ 
merce,  on  the  ground  that  such  findings  and  statements  are 
unsupported  by  substantial  evidence  of  record  and  are  con¬ 
trary  to  the  substantial  evidence  of  record. 

There  is  no  evidence  that  the  Sacandaga  River  has  ever 
been  used  for  any  continuous  journey  or  voyage  or  move¬ 
ment  in  interstate  or  foreign  commerce.  The  evidence  as 
to  the  physical  characteristics  of  the  Sacandaga  River  and 
of  the  contiguous  reaches  of  the  Hudson  River  negatives 
suitability  for  such  purposes. 

21.  Declarant  requests  rehearing  in  respect  of  the  finding 
or  statement  on  page  15  of  the  Opinion  of  the  Commission 

“that  construction  of  the  proposed  Stewarts  Bridge 
project  may  not  be  commenced  lawfully  until  the  de¬ 
clarant  herein  shall  have  applied  for  and  accepted  a 
license  under  the  Federal  Power  Act” 

on  the  ground  that  such  finding  or  statement  is  arbitrary 
and  capricious,  is  in  excess  of  the  statutory  juris- 
A-44  diction  and  authority  of  the  Commission,  is  unsup¬ 
ported  by  substantial  evidence  and  unwarranted  by 
the  facts,  and  is  contrary  to  the  constitutional  rights  and 
privileges  and  immunities  of  the  Declarant  under  the  Con¬ 
stitution  of  the  United  States,  and  particularly  the  Fifth 
Amendment  thereto. 
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Concurring  Opinion  op  Commissioner  Olds 

22.  Declarant  requests  rehearing  in  respect  of  the  state¬ 
ments  appearing  at  pages  2  and  3  of  Commissioner  Olds’ 
Concurring  Opinion,  which  read  as  follows : 

“  Similarly,  the  record  shows  that  the  Sacandaga  is 
neither  more  *  rocky 1  nor  more  ‘precipitous  *  than  sev¬ 
eral  other  streams  whose  navigability  has  been  deter¬ 
mined  by  the  Commission  or  affirmed  by  the  courts. 
The  dissent  attempts  to  distinguish  the  Wisconsin 
River,  found  navigable  in  the  Tomahawk  case.  This 
river,  particularly  in  its  upper  portions  chiefly  used  for 
log  driving,  has  many  stretches  which  are  far  more 
precipitous,  rocky,  turbulent  and  dangerous  than  any 
section  of  the  Sacandaga,  even  including  the  six-mile 
section  upstream  from  Hadley,  known  as  the  ‘Horse 
Race’,  in  which  the  proposed  Stewarts  Bridge  project 
will  be  located.” 

on  the  ground  that,  as  Declarant  is  advised  from  public 
Government  reports  on  the  Wisconsin  River  and  its  physi¬ 
cal  characteristics,  of  which  this  Commission  may  take 
official  notice,  from  the  opinion  of  this  Commission  in  Mat¬ 
ter  of  Wisconsin  Public  Service  Corporation ,  DI-134, 3  FPC 
495,  and  from  the  evidence  in  this  proceeding,  and  there¬ 
fore  respectfully  avers,  said  statements  are  erroneous  in 
fact  and  contrary  to  the  facts  and  are  contrary  to  the  sub¬ 
stantial  evidence  of  record. 

23.  Declarant  requests  rehearing  in  respect  of  the  state¬ 
ments  appearing  at  pages  2,  3  and  4  of  the  Concur- 

A-45  ring  Opinion  of  Commissioner  Olds  which  purport 
to  compare  the  Sacandaga  River  with  the  Wisconsin 
River,  and  which  purport  to  indicate  the  applicability  of 
the  decisions  of  this  Commission  and  of  the  United  States 
Circuit  Court  of  Appeals  in  Matter  of  Wisconsin  Public 
Service  Corporation ,  DI-134,  3  F.  P.  C.  495,  and  Wisconsin 
Public  Service  Corporation  v.  Federal  Power  Commission, 
147  F.  2d  743,  to  the  facts  in  this  proceeding,  on  the  grounds 
that 
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(a)  The  Wisconsin  River  is  a  substantially  larger 
stream  than  the  Sacandaga,  and  its  physical  character¬ 
istics,  including  a  more  gentle  slope,  throughout  virtu¬ 
ally  its  entire  course  are  favorable  to  its  use  by  boats 
and  similar  watercraft,  and  there  was  substantial  evi¬ 
dence  of  such  use  by  boats  and  similar  craft  in  all 
reaches  of  the  river. 

These  elements  favoring  navigability  are  not  present 
in  the  case  of  the  Sacandaga  River. 

(b)  As  appears  from  the  quotation  from  the  Opinion 
of  the  United  States  Court  of  Appeals  appearing  on1 
page  4  of  the  Concurring  Opinion,  the  Wisconsin  River 
or  Tomahawk  case  involved  a  navigation  use  of  the 
Wisconsin  River  which  was  held  to  be  “a  continuous 
movement  in  interstate  commerce”,  and  such  fact  was 
a  determining  element  in  the  decision  of  said  case. 

No  similar  continuous  movement  in  interstate  com¬ 
merce  is  indicated  by  the  evidence  in  this  proceeding. 

With  respect  to  products  processed  from  logs  at  the 
mills  along  the  Hudson  River,  the  evidence  in  this  pro¬ 
ceeding  shows  that  such  products,  when  moved  by 
A-46  water  from  the  mills,  were  moved  to  markets  within 
the  State  of  New  York ;  thus  even  the  movement  of 
such  processed  products  from  mill  to  market  in  the 
present  case  was  intrastate  in  character. 

See  also  Specification  11,  supra. 

24.  Declarant  requests  rehearing  in  respect  of  the  state¬ 
ments  appearing  at  pages  6  and  7  of  the  Concurring  Opinion 
of  Commissioner  Olds  with  respect  to  the  intent  of  Congress 
in  establishing  the  licensing  provisions  of  the  Federal 
Power  Act  and  the  scope  of  the  intended  jurisdiction  under 
said  Act,  on  the  ground  that  said  statements  are  contrary 
to  fact  and  erroneous  in  law  and  are  contrary  to  and  with¬ 
out  support  in  the  legislative  history  of  the  Federal  Water 
Power  Act  and  the  Federal  Power  Act. 
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25.  Declarant  requests  rehearing  in  respect  of  the  state¬ 
ments  appearing  at  pages  7  and  8  of  Commissioner  Olds’ 
Concurring  Opinion,  that 

“The  purpose  of  Congress  in  the  Federal  Power  Act, 
as  in  previous  legislation  governing  water  power  de¬ 
velopment,  was  to  protect  the  public  interest  in  the  use 
of  a  vital  public  resource,  that  is,  to  remove  the  utili¬ 
zation  of  the  country’s  water  power  resources  from  the 
field  of  unrestricted  private  exploitation” 

on  the  ground  that  said  statements  are  a  misstatement  of 
the  purpose  of  Congress  in  the  enactment  of  the  Federal 
Power  Act  and  are  contrary  to  fact  and  are  unsupported  by 
and  contrary  to  the  legislative  history  of  the  Federal  Water 
Power  Act  and  the  Federal  Power  Act. 

26.  Declarant  requests  rehearing  in  respect  of  the  state¬ 

ment  appearing  on  page  9  of  the  Concurring  Opin- 
A-47  ion  of  Commissioner  Olds  which  asserts  or  assumes 
that  Congress  possesses 

“its  stewardship  over  the  headwaters  of  navigable 
streams,” 

and 

“its  control  over  river  basins  which  must  necessarily 
include  headwater  streams.” 

on  the  ground  that  such  statements  and  arguments  are 
erroneous  in  fact  and  in  law,  are  contrary  to  the  provisions 
and  intendment  of  the  Federal  Water  Power  Act  and  of  the 
Federal  Power  Act  and  to  the  legislative  intent  of  Con¬ 
gress  as  evidenced  in  the  legislative  history  of  said  statutes, 
and  are  an  erroneous  interpretation  of  the  powers  of  Con¬ 
gress  with  respect  to  headwater  streams  and  the  watersheds 
of  rivers  in  their  entirety,  where  such  headwaters  and 
watersheds  and  the  lands  and  waters  comprised  therein  are 
situate  within  one  of  the  original  Thirteen  States,  and  are 
in  excess  of  the  powers  vested  in  the  Congress  under  the 
commerce  clause  of  Section  8  of  Article  I  and  under  the  res- 
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ervation  of  powers  to  the  States  and  to  the  people  under 
the  Tenth  Amendment  of  the  Constitution  of  the  United 
States. 

27.  Declarant  requests  rehearing  in  respect  of  the  state¬ 
ments  appearing  at  pages  9  and  10  of  the  Concurring 
Opinion  of  Commissioner  Olds,  which  purport  to  state  pur¬ 
poses  and  objectives  of  the  Federal  Water  Power  Act  of 
1920  and  Part  I  of  the  Federal  Power  Act,  on  the  ground 
that  said  statements  are  irrelevant  and  immaterial  to  the 
principal  issue  in  this  proceeding,  namely,  whether  the  pro¬ 
posed  project  would  he  subject  to  Federal  jurisdiction  un¬ 
der  the  Federal  Power  Act,  and  on  the  further 

A-48  ground  that  insofar  as  said  statements  impute  to  the 
Congress  an  intent  to  limit,  restrict,  or  discourage 
the  development  of  water  power  by  private  interests,  or  an 
intent  to  extend  Federal  regulation  under  these  Acts  to  the 
extreme  limit  of  Federal  jurisdiction  under  the  Constitu¬ 
tion  of  the  United  States,  said  statements  are  erroneous  in 
fact  and  in  law  and  are  contrary  to  the  provisions  and 
intendment  of  said  Acts  and  to  the  legislative  intent  of 
Congress  as  evidenced  by  the  legislative  history  of  the  said 
statutes. 

Findings  and  Order 

28.  Declarant  concedes  the  facts  found  in  the  Finding 
numbered  (2)  contained  in  the  Findings  and  Order  of  the 
Commission  dated  December  20,  1948  and  issued  April  18, 
1949,  with  respect  to  the  navigable  status  of  the  Hudson 
River  from  Troy  to  Fort  Edward,  for  the  purposes  of  this 
proceeding  only,  and  reserves  the  right  to  submit  evidence 
and  its  contentions  to  the  contrary  in  any  other  proceeding 
before  this  Commission  or  any  other  State  or  Federal  court, 
agency  or  officer. 

29.  Declarant  requests  rehearing  in  respect  of  the  Find¬ 
ing  numbered  (3)  contained  in  the  Findings  and  Order  of 
the  Commission,  to  the  extent  that  said  Finding  states,  or 
implies  by  exception,  that  the  section  of  the  Hudson  River 
between  G-lens  Falls  and  Fort  Edward  was  navigable  for 
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boats  by  reason  of  the  installation  of  the  Glens  Falls  Feeder 
Canal,  on  the  ground  that  said  Glens  Falls  Feeder  Canal 
was  in  entirety  an  artificial  canal  built  over  uplands  and 
was  through  a  substantial  part  of  its  course  several  miles 
distant  from  the  natural  course  and  channel  of  the  Hudson 
River,  and  that  neither  the  existence  nor  use  of  said  Glens 
Falls  Feeder  Canal  established  either  in  fact  or  in 
A-45  law  the  navigability  of  the  Hudson  River  between 
Feeder  Dam,  above  Glens  Falls,  and  Fort  Edward; 
and  further  in  respect  of  the  statement  contained  in  said 
Finding  to  the  effect  that  the  Hudson  River  was  used  ex¬ 
tensively  in  its  natural  condition  for  the  transportation  of 
forest  products  (other  than  logs)  from  points  on  the  Hud¬ 
son  River  or  its  tributaries,  including  the  Sacandaga  River, 
to  the  sawmills  at  Glens  Falls,  Hudson  Falls,  Fort  Edward 
and  Thomson,  on  the  ground  that  such  finding  or  statement 
is  unsupported  by  any  substantial  evidence  of  record  and  is 
contrary  to  the  substantial  evidence  of  record. 

There  is  no  evidence  of  any  movement  of  property  other 
than  loose  logs  by  water  from  the  Sacandaga  River  to  the 
mills  at  the  points  mentioned. 

30.  Declarant  requests  rehearing  in  respect  of  the  Find¬ 
ing  numbered  (4)  contained  in  the  Findings  and  Order  of 
the  Commission  herein,  which  states  that 

“From  its  mouth  at  Hadley  to  Northville  at  the  head 
of  the  Conklingville  Reservoir,  the  Sacandaga  River 
was  historically  a  navigable  water,  *  #  *” 

on  the  ground  that  such  finding  is  erroneous  in  fact  and  in 
law,  is  unsupported  by  substantial  evidence  of  record  and 
is  contrary  to  the  substantial  evidence  of  record. 

The  evidence  shows  (a)  that  no  upstream  navigation  by 
boats  or  otherwise  was  possible  from  Hadley  to  Conkling¬ 
ville;  (b)  that  the  navigation  downstream  from  Conkling¬ 
ville  to  Hadley  was  limited  to  the  floating  of  logs  in  periods 
of  high  water  and  with  the  aid  of  improvements  and  arti¬ 
ficial  aids,  including  improvements  of  the  channel,  the  re¬ 
lease  of  water  from  dams  at  Conklingville  and  at  other 
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points  upstream,  and  the  assistance  and  supervision 
A-50  of  driving  crews;  (c)  there  is  no  evidence  connecting 
any  form  of  navigation  on  the  Sacandaga  River  be¬ 
tween  Northville  and  Conklingville  with  interstate  or  for¬ 
eign  commerce;  (d)  the  Sacandaga  River  has  never  been 
improved  by  the  Federal  Government  or  any  agency  thereof 
for  navigation  or  any  other  purpose,  nor  has  any  such  im¬ 
provement  been  contemplated;  (e)  the  Sacandaga  River 
between  Northville  and  Hadley  has  been  held  by  the  courts 
of  the  State  of  New  York  not  to  be  a  navigable  stream;  and 
(f)  there  is  no  evidence  that  even  the  floating  of  logs  from 
Conklingville  to  Hadley  constituted  a  movement  of  prop¬ 
erty  in  interstate  or  foreign  commerce. 

31.  Declarant  requests  rehearing  in  respect  of  the  finding 
contained  in  the  Finding  numbered  (4)  that 

“From  its  mouth  at  Hadley  to  Northville  at  the  head 
of  the  Conklingville  Reservoir,  the  Sacandaga  River 
*  *  •  was  used  in  its  natural  condition  for  the  transpor¬ 
tation  of  substantial  quantities  of  property  (logs  and 
forest  products)  ” 

on  the  ground  that  said  finding  is  erroneous  in  fact,  unsup¬ 
ported  by  substantial  evidence  of  record  and  contrary  to 
the  substantial  evidence  of  record.  As  has  been  stated  in 
Specifications  7  and  30,  supra,  even  the  floating  of  logs  in 
the  Sacandaga  River  between  Conklingville  and  Hadley 
was  practicable  only  with  artificial  aids.  There  is  no  evi¬ 
dence  of  transportation  of  any  property  other  than  loose 
logs  in  this  reach  of  the  river.  The  evidence  shows  that 
even  movements  of  logs  and  log  rafts  and  boating  in  the 
reaches  of  the  Sacandaga  River  between  Northville  and 
Conklingville  required  at  certain  times  the  impounding  of 
water  by  the  dam  at  Conklingville. 

32.  Declarant  requests  rehearing  in  respect  of  the  Find¬ 
ing  numbered  (5)  of  the  Findings  and  Order  of  the  Com¬ 
mission  which  reads 


42 


A-51  “From  the  mouth  of  the  Hudson  River  to  Hadley, 
and  from  the  mouth  of  the  Sacandaga  River  at  Had¬ 
ley  to  Northville  at  the  head  of  the  Conklingville  Res¬ 
ervoir,  the  Hudson  River  and  Sacandaga  River,  to¬ 
gether  with  the  Glens  Falls  Feeder  Canal  and  the 
Champlain  Canal,  were  used  jointly  for  the  transpor¬ 
tation  of  an  undetermined  but  unquestionably  substan¬ 
tial  quantity  of  property  in  interstate  commerce,, 

on  the  ground  that  said  finding  is  unsupported  by  sub¬ 
stantial  evidence  of  record  and  is  contrary  to  the  substan¬ 
tial  evidence  of  record.  There  is  no  evidence  of  any  use 
of  the  Sacandaga  River  jointly  with  the  Hudson  River  be¬ 
low  Hadley,  or  with  the  Hudson  River  below  Hadley  and 
the  Glens  Falls  Feeder  Canal  and  the  Champlain  Canal,  for 
any  continuous  movement  of  property  in  interstate  com¬ 
merce.  Any  finding  to  the  foregoing  effect  can  be  based 
solely  upon  inference  which  is  without  support  or  confirma¬ 
tion  in  the  evidence  of  record.  Such  inference  moreover 
can  be  premised  only  upon  an  erroneous  theory  of  law, 
namely,  that  intrastate  transportation  from  source  to  mill 
and  the  processing  of  the  transported  property  into  an¬ 
other  form  within  the  state  of  origin,  followed  by  a  subse¬ 
quent  movement  of  the  processed  product  in  interstate  or 
foreign  commerce,  is  to  be  deemed  a  continuous  movement 
in  interstate  or  foreign  commerce,  rather  than  to  comprise 
termination  of  the  intrastate  movement  at  the  mill  and  the 
commencement  of  a  new  and  separate  movement  in  inter¬ 
state  or  foreign  commerce  of  the  new  processed  product 
from  mill  to  market. 

33.  Declarant  requests  rehearing  in  respect  of  the  Find¬ 
ing  numbered  (6)  of  the  Findings  and  Order  of  the  Com¬ 
mission,  which  reads 

A-52  “From  the  mouth  of  the  Hudson  River  to  Hadley 
and  from  the  mouth  of  the  Sacandaga  River  at  Had¬ 
ley  to  Northville  at  the  head  of  the  Conklingville  Reser¬ 
voir,  the  Hudson  River  and  Sacandaga  River,  together 
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■with  the  Glens  Falls  Feeder  Canal  and  the  Champlain 
Canal,  are  suitable  for  use,  jointly,  for  the  transporta¬ 
tion  of  property  in  interstate  and  foreign  commerce” 

on  the  ground  that  said  finding  is  contrary  to  the  substan¬ 
tial  evidence  of  record. 

There  is  no  evidence  of  record  that  any  such  continuous 
movement  has  ever  taken  place,  and  the  evidence  of  record 
indicates  that  such  movement  upstream  would  be  physically 
impossible,  and  downstream  would  be  impractical  for  any 
useful  purpose. 

34.  Declarant  requests  rehearing  in  respect  of  the  Find¬ 
ing  numbered  (7)  of  the  Findings  and  Order  of  the  Com¬ 
mission  which  reads 

“The  Hudson  River  in  its  improved  condition  and  as 
augmented  by  the  artificial  waterways  installed  in  con¬ 
nection  therewith  by  the  State  of  New  York,  is  a  navi¬ 
gable  water  of  the  United  States  from  above  its  con¬ 
fluence  with  the  Sacandaga  River  at  Hadley,  to  its 
mouth  in  the  Atlantic  Ocean” 

on  the  grounds  that  said  finding  is  indefinite  in  failing  to 
fix  any  upstream  limit  of  navigation ;  and  as  to  all  points 
upstream  from  Fort  Edward,  is  unsupported  by  substantial 
evidence  of  record  and  is  contrary  to  the  substantial  evi¬ 
dence  of  record  and  is  erroneous  as  a  matter  of  law ;  and  on 
the  further  ground  that  said  finding  is  irrelevant  and  imma¬ 
terial  to  the  issues  of  this  proceeding  inasmuch  as  such  find¬ 
ing,  if  correct  and  proper,  would  not  be  in  any  respect  de¬ 
terminative  of  the  status  of  the  Sacandaga  River  at  the 
site  of  the  proposed  project  with  respect  to  naviga¬ 
bility. 

A-53  35.  Declarant  requests  rehearing  in  respect  of  the 

Finding  numbered  (8)  of  the  Findings  and  Order  of 
the  Commission  which  reads 

“The  Sacandaga  River,  in  its  natural  condition,  is  a 
navigable  water  of  the  United  States  from  Northville, 
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at  the  head  of  the  Conklingville  Reservoir,  to  its  mouth 
at  Hadley,  New  York” 

on  the  ground  that  said  finding  is  erroneous  in  fact  and 
law,  unsupported  by  substantial  evidence  of  record,  and 
contrary  to  the  substantial  evidence  of  record. 

There  is  no  evidence  that  the  Sacandaga  River  in  its 
natural  condition  has  been  or  is  navigable  in  fact  for  any 
purpose  between  Conklingville  and  Hadley.  There  is  no 
evidence  that  the  Sacandaga  River  in  its  natural  condition 
or  otherwise  has  been  used  or  is  suitable  for  use  for  naviga¬ 
tion  in  interstate  or  foreign  commerce  at  any  points  from 
Northville  to  its  mouth  at  Hadley. 

36.  Declarant  requests  rehearing  in  respect  of  the  order¬ 
ing  provision  of  the  Findings  and  Order  of  the  Commission 
dated  December  20,  1948  and  issued  April  18,  1949  which 
reads 

“New  York  Power  and  Light  Corporation  shall  not 
commence  the  construction  of  any  hydroelectric  power 
development  on  the  Sacandaga  River  at  or  near  the  site 
described  in  its  declaration  of  intention  filed  February 
5,  1947  until  it  shall  have  applied  for  and  accepted  a 
license  under  the  provisions  of  the  Federal  Power  Act 
and  the  rules  and  regulations  of  the  Commission  there¬ 
under*  ’ 

on  the  ground  that  said  order  is  unsupported  by  substan¬ 
tial  evidence  of  record,  is  contrary  to  the  substantial  evi¬ 
dence  of  record,  is  unwarranted  by  the  facts,  is  made  upon 
erroneous  theories  of  law  and  not  in  accordance  with  law, 
is  arbitrary  and  capricious,  and  in  excess  of  the  statutory 
jurisdiction  and  authority  of  the  Commission,  and  is 
A-54  contrary  to  the  constitutional  rights,  privileges  and 
immunities  of  the  Declarant  under  the  Fifth  and 
Tenth  Amendments  of  the  Constitution  of  the  United 
States. 

This  erroneous  finding  of  jurisdiction,  if  not  rescinded 
upon  rehearing,  will  subject  the  Declarant,  in  its  ownership 
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and  development  for  power  purposes  of  its  properties  com¬ 
prising  the  project  site,  to  the  numerous  burdens  imposed 
upon  licensees  under  Part  I  of  the  Federal  Power  Act,  and 
will  impose  burdensome  limitations  and  restrictions  on  the 
enjoyment  of  its  property  additional  to  all  burdens  and  lim¬ 
itations  imposed  under  State  law,  and  will  thus  deprive  the 
Declarant  of  its  property  without  due  process  of  law  in 
violation  of  the  Fifth  Amendment  of  the  Constitution  of  the 
United  States. 

37.  Declarant  requests  rehearing  in  respect  of  the  failure 
or  refusal  of  the  Commission  to  make  and  adopt  the  Find¬ 
ings  numbered  1  to  86,  inclusive,  and  Conclusions  numbered 
87  to  91,  inclusive,  proposed  and  submitted  by  Declarant  at 
pages  38  to  67  of  its  principal  Brief  in  this  proceeding  dated 
September  26, 1947  and  filed  September  30, 1947,  which  pro¬ 
posed  Findings  and  Conclusions  are  hereby  incorporated 
by  reference  in  this  Petition  for  Rehearing  with  the  same 
force  and  effect  as  if  fully  set  forth  herein ;  and  Declarant 
requests  that  the  Commission  approve  and  adopt  said  pro¬ 
posed  Findings  and  Conclusions  as  and  for  its  decision  in 
this  proceeding. 

Wherefore,  Declarant  respectfully  prays 

1.  That  the  Commission  grant  a  rehearing  in  respect  of 
its  Opinion  No.  172  and  Findings  and  Order  dated  Decem¬ 
ber  20,  1948  and  issued  April  18,  1949  to  the  end  that  it 
forthwith  enter  an  order  abrogating  its  said  Opinion  and 
Findings  and  Order  in  entirety; 

A-55  2.  That  the  Commission  forthwith  enter  an  order 

upon  the  record  in  this  proceeding  finding  and  deter¬ 
mining  that 

A.  No  public  lands  or  reservations  of  the  United 
States,  or  Indian  lands,  will  be  affected  by  the  proposed 
Stewarts  Bridge  project. 

B.  The  proposed  Stewarts  Bridge  project  will  not  he 
situated  across,  along,  over,  or  in  any  navigable  water 
of  the  United  States. 
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C.  The  proposed  Stewarts  Bridge  project  will  have 
no  effect  on  the  navigable  capacity  of  any  navigable 
waters  of  the  United  States. 

D.  No  interest  of  interstate  or  foreign  commerce  will 
be  affected  by  the  proposed  construction  of  the  Stew¬ 
arts  Bridge  project. 

E.  No  license  under  the  Federal  Power  Act  will  be 
required  for  the  construction  and  operation  of  the 
Stewarts  Bridge  project  as  proposed  by  the  declarant 
in  the  declaration  of  intention  herein. 

3.  That  the  Commissioner  grant  to  Declarant  such  other 
and  further  relief  as  may  be  just  and  proper  in  the  prem¬ 
ises. 

Dated  May  17,  1949. 

Respectfully  submitted, 

New  York  Power  and  Light  Corporation, 
Declarant , 

By  Otto  Snyder, 

President, 

126  State  Street, 

Albany,  New  York. 

LeBoeuf  &  Lamb, 

Attorneys  for  Declarant, 

15  Broad  Street, 

New  York  5,  N.  Y. 

A-56  State  of  New  York  1 
County  of  Albany  ) 

Otto  Snyder,  being  duly  sworn,  deposes  and  says : 

That  he  is  President  of  New  York  Power  and  Light  Cor¬ 
poration,  the  petitioner  herein;  that  he  has  read  the  fore¬ 
going  petition  and  knows  the  contents  thereof;  that  the 
same  is  true  to  the  knowledge  of  deponent  except  as  to 
the  matters  therein  stated  to  be  alleged  upon  information 
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and  belief,  and  that  as  to  those  matters  he  believes  it  to  be 
trae. 

Otto  Snyder 

Subscribed  and  sworn  to  before  me  ) 
this  12th  day  of  May,  1949.  ) 

Mary  M.  Shanahan 
Notary  Public,  State  of  New  York 
Qualified  in  Albany  County 

My  Commission  expires  March  30, 1950. 

(Notarial. 

Seal) 


2372  Docketed  Feb  5  1947 

To  the 

Federal  Power  Commission 
Washington,  D.  C. 

Declaration  of  Intention 
of 

New  York  Power  and  Light  Corporation 

With  Respect  to  a  Proposed  Dam  and  Hydro-electric 
Power  Plant  at  Stewarts  Bridge  on  the  Sacandaga 
River,  New  York 

New  York  Power  and  Light  Corporation,  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of  New 
York,  hereby  declares  its  intention  to  construct  a  dam  and 
hydro-electric  power  plant  on  the  Sacandaga  River  ap¬ 
proximately  three  miles  upstream  of  its  confluence  with  the 
Hudson  River  at  a  site  generally  referred  to  as  Stewarts 
Bridge.  The  proposed  dam  and  hydro-electric  power  plant 
are  described  in  Exhibit  “A”,  the  location  of  the  project  is 
shown  on  Exhibit  “B”  and  a  statement  of  the  proposed 
method  of  operation  of  the  project  and  power  interconnec¬ 
tions  contemplated  are  contained  in  Exhibit  “C”,  all  of 
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winch  are  hereby  incorporated  as  a  part  of  this  declaration 
of  intention. 

New  York  Power  and  Light  Corporation  has  its  principal 
office  in  the  city  of  Albany,  New  York,  and  its  post  office 
address  is  126  State  Street,  Albany,  New  York.  Corre¬ 
spondence  in  regard  to  this  declaration  of  intention  should 
be  addressed  to  Otto  Snyder,  President,  at  the  principal 
office  of  the  Company. 

Dated  January  31, 1947. 

New  York  Power  and  Light  Corporation 

By  Otto  Snyder 
President 

2373  Exhibit  A 

DESCRIPTION  OF  PROPOSED  STEWARTS  BRIDGE 
DAM  AND  HYDRO-ELECTRIC  POWER  PLANT 

The  following  data  are  based  on  engineering  studies  and 
estimates : 

Dam: 

Location — On  Sacandaga  River  in  Saratoga  and  Warren 
Counties,  New  York,  approximately  three  miles  up¬ 
stream  from  the  confluence  of  the  Sacandaga  River 
with  the  Hudson  River. 

Type — Earth  dam  about  1400  feet  in  length  with  maxi¬ 
mum  height  of  approximately  112  feet  above  the  natu¬ 
ral  bed  of  the  River,  with  concrete  retaining  wall  for 
east  face  of  dam. 

Volume — 680,000  cubic  yards. 

Reservoir: 

Area  of  lake  at  maximum  water  level — 470  acres. 

Normal  usable  volume — 1800  acre  feet. 

Normal  drawdown — 0  feet  below  crest. 

Crest  of  spillway  section — Elevation  705  (U.  S.  G.  S. 
datum). 
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Drainage  area  utilized — 1054  square  miles. 

Mean  annual  runoff — Approximately  2,000  cfs. 

Power  House  : 

Gross  head — 99  feet. 

Number  of  units — One. 

Type  of  turbine — Francis,  vertical  setting. 

2374  Bated  capacity  of  turbine — 46,000  bp. 

Bated  capacity  of  generator — 37,500  kva. 

Purpose  of  Project  : 

The  generation  of  electric  power  for  distribution  to  De¬ 
clarant’s  customers. 

Navigation  : 

The  proposed  dam  and  hydro-electric  power  plant  at 
Stewarts  Bridge  will  have  no  effect  on  navigation. 

General,: 

No  United  States  Government  lands  or  Indian  lands  are 
involved  in  the  proposed  dam  and  hydro-electric  power 
plant  at  Stewarts  Bridge. 

•  •••••*••# 

2376  Exhibit  C 

Proposed  Method  of  Operation  : 

The  flow  of  the  Sacandaga  Biver  is  regulated  by  the  Sac- 
andaga  Beservoir  created  by  the  Conklingville  Dam  con¬ 
structed  by  the  Hudson  Biver  Eegulating  District,  a  public 
corporation  of  the  State  of  New  York  organized  under  the 
provisions  of  Article  YH  of  the  New  York  State  Conser¬ 
vation  Law  for  the  purpose  of  regulating  the  flow  of 
streams  when  required  by  the  public  welfare,  including  pub¬ 
lic  health  and  safety.  (See  Board  of  Hudson  River  Regu¬ 
lating  District  v.  Fonda ,  Johnstoivn  and  Gloversville  Rail¬ 
road  Co.,  127  Misc.  866 ;  223  A.  D.  358;  249  N.  Y.  445).  The 
E.  J.  West  Station  of  Declarant  utilizes  for  power  purposes 
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water  released  at  the  Conklingville  Dam  of  the  Hudson 
River  Regulating  District  and  is  located  immediately  up¬ 
stream  about  three  miles  from  the  proposed  Stewarts 
Bridge  development.  Since  the  flow  of  the  Sacandaga 
River  is  completely  regulated  by  releases  at  the  Conkling- 
ville  Dam  of  the  Hudson  River  Regulating  District,  the  pro¬ 
posed  Stewarts  Bridge  development  will  operate  in  parallel 
with  the  E.  J.  West  plant  of  Declarant,  and  there  will  be 
substantially  no  use  of  the  limited  storage  available  to  the 
Stewarts  Bridge  development. 

Power  Interconnections: 

A  high  tension  tie  circuit  of  approximately  400  feet  in 
length  will  be  constructed  from  an  outdoor  step-up 
2377  transformer  station  to  be  located  in  the  vicinity  of 
the  power  house  to  the  present  transmission  line 
running  from  the  E.  J.  West  plant  of  Declarant  to  the 
Spier  Falls  plant  of  Declarant.  Energy  produced  at  the 
proposed  Stewarts  Bridge  development  will  thus  be  trans¬ 
mitted  into  the  transmission  line  in  connections  of  Declar¬ 
ant  for  ultimate  delivery  to  Declarant’s  customers. 


2380 
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Docketed  Mar  14  1947 
Comments  of  Board 

Board  op  Hudson  River  Regulating  District 
11  North  Pearl  Street 
Albany  7,  N.  Y. 

Telephone:  5-3491 

Raymond  I.  Borst,  Elihn  R.  Geraghty 

President  Secretary-Treasurer 

Kenneth  S.  MacAffer 
Fred  H.  Ramsey  Counsel 

E.  Leo  Spain  Edward  H.  Sargent 

Members  of  the  Board  Chief  Engineer 

Federal  Power  Commission 
Washington,  D.  C. 

Gentlemen: 

With  further  reference  to  your  letter  of  February  14, 
1947,  advising  us  that  New  York  Power  &  Light  Corpora¬ 
tion  has  filed  with  you  a  declaration  of  intention  (no.  177) 
to  construct  a  power  project  on  Sacandaga  River  in  Sara¬ 
toga  and  Warren  Counties,  New  York,  I  beg  to  advise  you 
as  follows : 

This  matter  has  been  considered  by  the  members  of  the 
Board  of  Hudson  River  Regulating  District  The  Hudson 
River  Regulating  District  is  a  public  corporation  created 
pursuant  to  Article  VII  of  the  Conservation  Law  of  the 
State  of  New  York  and  under  the  provisions  of  section  431 
thereof  was  created  “to  construct,  maintain  and  operate 
reservoirs  within  such  district”  subject  to  the  provisions 
of  the  Conservation  Law  “for  the  purpose  of  regulating  the 
flow  of  streams  when  required  by  the  public  welfare  includ¬ 
ing  public  health  and  safety.”  Following  the  organization 
of  this  District  the  Sacandaga  Reservoir  was  constructed 
and  placed  in  operation  in  March  of  1930.  The  Sacandaga 
Reservoir  is  located  approximately  six  miles  upstream  from 
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the  confluence  of  the  Sacandaga  and  Hudson  Rivers  and  is 
approximately  three  miles  upstream  from  the  site  of  the 
proposed  Stewart’s  Bridge  Development. 

At  the  time  of  the  construction  of  the  Sacandaga  Reser¬ 
voir  it  was  determined  that  the  Sacandaga  River  was  not 
navigable  under  federal  law  and  that  the  then  Federal 
Water  Power  Act  did  not  apply  to  it. 

Board  of  Hudson  River  Regulating  District  v. 

Fonda,  Johnstown  &  Gloversville  R.  R.  Co.,  127 

Misc.  866,  875-877. 

Pursuant  to  law  the  capital  cost  and  the  operating  ex¬ 
penses  of  the  Hudson  River  Regulating  District  are  borne 
by  assessments  upon  downstream  beneficiaries  including 
New  York  Power  &  Light  Corporation.  The  assessment 
imposed  against  the  New  York  Power  &  Light  Corporation 
at  the  Stewart’s  Bridge  site  amounted  to  approximately 
$1,700,000.  and  that  assessment  contributed  that  sum  to¬ 
ward  the  total  bonded  cost  of  $12,000,000.  incurred  by  the 
District  in  the  construction  of  the  Sacandaga  Reser¬ 
voir. 

2381  The  Sacandaga  Reservoir  controls  the  storage  and 
release  of  water  in  the  drainage  area  from  which  the 
Stewart’s  Bridge  Development  will  obtain  its  water  supply. 
The  water  used  by  the  proposed  Stewart’s  Bridge  Devel¬ 
opment  will  of  necessity  be  dependent  upon  the  release  of 
water  by  us  in  the  operation  of  the  Sacandaga  Reservoir 
to  meet  the  requirements  of  public  welfare,  including  health 
and  safety.  It  has  been  our  practice  since  the  reservoir  was 
first  filled  in  1930  generally  each  year  to  shut  off  the  release 
of  water  therefrom  completely  for  periods  of  a  month  or 
more  during  the  period  of  the  Spring  runoffs  for  the  dual 
purpose  of  flood  protection  and  of  the  storage  of  water  to 
increase  the  flow  of  the  water  during  low  water  periods. 

It  is  our  understanding  from  an  inspection  of  the  plans 
of  the  Stewart’s  Bridge  Development  which  have  hereto¬ 
fore  been  submitted  to  us  that  the  New  York  Power  &  Light 
Corporation  proposes  in  the  operation  of  that  plant  to  op- 
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erate  the  same  in  synchronization  with  the  release  of  water 
by  us  from  the  Sacandaga  Reservoir.  It  is,  therefore,  our 
opinion  that  the  development  at  Stewart’s  Bridge  will  have 
no  downstream  effect  on  the  flow  of  the  Hudson  River. 

Under  all  the  circumstances  and  considering  the  fact  that 
the  Stewart’s  Bridge  Development,  insofar  as  we  view  it, 
is  a  run  of  the  river  plant  dependent  upon  our  release  of 
water  from  the  reservoir,  we  do  not  believe  that  the  require¬ 
ments  of  a  federal  license  should  be  imposed  on  such  a  de¬ 
velopment.  It  is  our  belief  that  the  exercise  of  any  licens¬ 
ing  control  by  a  federal  agency  over  the  Stewart’s  Bridge 
Development  might  adversely  affect  our  own  operation  and 
thereby  interfere  with  and  impede  the  performance  of  our 
public  duty. 

Since  the  formation  of  our  District  we  have  enjoyed  the 
cooperation  and  assistance  of  the  riparian  owners  down¬ 
stream  from  the  Reservoir  on  both  the  Sacandaga  and  Hud¬ 
son  Rivers  and  that  cooperation  has  been  of  substantial 
assistance  to  us  in  carrying  out  our  statutory  duties. 

In  conclusion,  we  urge  that  your  Commission  determine 
that  the  Stewart’s  Bridge  Development  shall  not  be  subject 
to  the  licensing  requirements  of  the  Federal  Power  Act 
and  thus  permit  us  to  continue  our  regulation  without  the 
possibility  of  interference  or  conflict  with  another  jurisdic¬ 
tion. 

If  you  desire  any  further  information  we  shall  be  pleased 
to  furnish  the  same  to  you  upon  request  by  letter  or  if  you 
so  desire  we  will  be  happy  to  confer  with  you  concerning 
this  matter. 

Very  truly  yours, 


RIB :  jvi 


Raymond  I.  Bobst 
President 
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2382  Docketed  Mar  17  1947 

Declarant’s  Letter 

2383  New  York  Power  and  Light  Corporation 

Niagara  Hudson 
Albany  1,  New  York 

Docket  No.  DI-177 

March  13, 1947 

Federal  Power  Commission 
Washington  25 
D.  C. 

Gentlemen : 

On  February  3,  1947  we  filed  with  you  a  Declaration  of 
Intention  with  respect  to  the  proposed  Stewarts  Bridge 
Development.  In  Exhibit  A  we  stated  inadvertently  that 
the  dam  would  be  located  in  Saratoga  and  Warren  counties. 
The  dam  actually  will  be  located  exclusively  in  Saratoga 
County. 

We  respectfully  request  that  you  appropriately  correct 
the  Declaration  of  Intention  heretofore  filed  with  you  to 
conform  to  the  modification  contained  in  this  letter. 

Exhibit  B  correctly  shows  the  site  of  the  proposed 
Stewarts  Bridge  Development  to  be  entirely  in  Saratoga 
County. 

Very  truly  yours, 

New  York  Power  and  Light  Corporation 

By  Otto  Snyder 

Otto  Snyder,  President 
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2384  UNITED  STATES  OF  AMERICA 

FEDERAL  POWER  COMMISSION 

Before  Commissioners:  Nelson  Lee  Smith,  Chairman; 
Claude  L.  Draper,  Leland  Olds  and  Harrington  Wimberly. 

May  13, 1947 

Docket  No.  DI-177 

In  the  Matter  of  New  York  Power  and  Light  Corporation 

Order  Setting  Hearing 

t  v 

(1)  On  February  5,  1947,  New  York  Power  and  Light 
Corporation  filed  a  declaration  of  intention  under  Section 
23(b)  of  the  Federal  Power  Act  to  construct  a  dam  and 
hydroelectric  plant  on  the  Sacandaga  River  at  a  site  gener¬ 
ally  referred  to  as  Stewarts  Bridge  in  Saratoga  County, 
approximately  three  miles  upstream  from  its  confluence 
with  the  Hudson  River  at  Hadley,  New  York.  The  declar¬ 
ant  has  its  principal  office  in  Albany,  New  York,  and  is  an 
operating  public  utility  subsidiary  of  Niagara  Hudson. 

(2)  The  proposed  dam  is  to  be  about  1,400  feet  in  length 
with  a  maximum  height  of  approximately  112  feet  above  the 
natural  bed  of  the  river  providing  99  feet  of  operating  head 
and  a  normal  usable  volume  of  1,800  acre-feet  in  the  reser¬ 
voir.  One  37,500  kva  generating  unit  is  to  be  installed  in 
the  power  house,  the  turbine  having  a  rated  capacity  of 
46,000  hp. 

(3)  No  lands  of  the  United  States  or  Indian  lands  ap¬ 
pear  to  be  involved  in  the  proposed  construction  but  the 
Commission  staff  reports  that  the  Sacandaga  River  has 
been  used  for  both  logging  and  boat  navigation  from  its 
mouth  upstream  for  some  distance  above  the  proposed  dam, 
and  that  the  Hudson  River  has  been  used  for  both  logging 
and  boat  navigation  for  long  distances  above  Hadley  down 
to  its  mouth,  including  a  connection  with  Lake  Champlain 
which  joins  the  Hudson  River  not  far  below  Hadley. 

(4)  The  proposed  dam  is  to  be  located  downstream  from 
the  Conklingville  dam  and  reservoir  owned  and  operated  by 
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the  Hudson  River  Regulating  District,  a  conservation  dis¬ 
trict  organized  under  State  law.  This  reservoir  has  a  use¬ 
ful  capacity  of  around  690,000  acre-feet  and  is  used  to  sup¬ 
ply  water  to  power  plants  located  on  the  Sacandaga  and 
Hudson  Rivers.  The  staff  also  reports  that  the  operations 
of  the  Conklingville  reservoir  and  probably  the  power 
plants  below  affect  the  navigable  capacity  of  the  Hudson 
River. 

2385  The  Commission  finds  that: 

(5)  Sufficient  information  is  not  at  hand  to  pass  upon  the 
location  of  the  upstream  head  of  navigation  on  either  the 
Sacandaga  River  or  the  Hudson  River,  nor  upon  the  ques¬ 
tion  of  what  effect,  if  any,  the  proposed  construction  may 
have  upon  the  interests  of  interstate  or  foreign  commerce, 
and  a  hearing  should  be  held  to  afford  full  opportunity  for 
presentation  of  all  appropriate  information  which  may  bear 
upon  these  questions. 

It  is  ordered  that : 

(6)  A  hearing  be  held  commencing  on  Monday,  July  14, 
1947,  at  10:00  a.m.  (EDST),  in  Court  Room  No.  2,  Post 
Office  and  Court  House  Building,  Albany,  New  York. 

By  the  Commission. 

Leon  M.  Fuquay, 

Secretary. 

Date  of  Issuance :  May  19, 1947 
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2403  UNITED  STATES  OP  AMERICA 

FEDERAL  POWER  COMMISSION 

Decision* 

Docket  No.  DI-177 

In  the  Matter  of  New  York  Power  and  Light  Corporation 

Appearances 

For  the  Declarant 

LeBoeuf  &  Land,  by  Chauncey  P.  Williams,  Jr.,  Esquire 

Randall  J.  LeBoeuf,  Jr.,  Esquire  Halcyon  Skinner,  Esquire 
Lauman  Martin,  Esquire  Albert  J.  Danaher,  Esquire 

For  the  Staff  of  the  Federal  Power  Commission 

Willard  W.  Gatchell,  Esquire  Louis  L.  Da  Pra,  Esquire 

William  J.  Costello,  Esquire 

For  the  Public  Service  Commission  of  the 
State  of  New  York 

Philip  Halpern,  Esquire  Laurence  J.  Olmsted,  Esquire 

(Appearance  entered  but  withdrawn  during  hearing) 

Procedural  Record 

Declaration  of  Intention  filed  February  5, 1947 
Order  of  hearing  entered  May  13, 1947 
Certificate  of  the  Secretary  of  the  Commission  dated  May 
26,  1947  regarding  publication  of  notice  of  hearing  on 
May  23, 1947  in  the  Federal  Register  in  VoL  12;  No.  102; 
pp.  3328-9 

Order  changing  place  of  hearing  entered  June  12, 1947 
Certificate  of  the  Secretary  of  the  Commission  dated  June 
19,  1947  regarding  publication  of  notice  of  change  of 

•Under  the  Commission’s  General  Rules,  a  decision  rendered  by  a  Presiding 
Examiner  is  a  type  of  intermediate  ruling  known  as  an  ‘  *  initial  decision  ’  ’  ana 
becomes  the  final  decision  of  the  Commission  only  if  no  exceptions  to  it  are 
filed  by  any  of  the  parties,  or  if  the  Commission  on  its  own  motion  does  not 
reject  the  initial  decision.  In  this  matter,  exceptions  to  this  initial  decision  were 
duly  filed  by  petitioner  herein  and  by  the  Commission’s  staff.  The  Commis¬ 
sion’s  final  decision,  findings  and  order,  which  superseded  the  Presiding  Ex* 
aminer’s  initial  decision  are  printed  herein  and  begin  on  page  109. 
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place  of  hearing  on  June  19, 1947  in  the  Federal  Register 
in  VoL  12;  No.  120,  p.  3983 

2404  Designation  of  Presiding  Examiner  dated  July  1, 

1947 

Hearing  convened  at  Glens  Falls,  N.  Y.,  on  July  14,  1947 
and  concluded  on  July  16, 1947 
The  official  stenographer’s  report  or  transcript  of  the  hear¬ 
ing  held  on  July  14-16, 1947,  pp.  1  to  438  inclusive 
Stipulation  for  correction  of  transcript  dated  August  11, 
1947,  as  approved  on  August  19,  1947,  with  changes  and 
corrections  by  the  Presiding  Examiner 
Declarant’s  initial  brief  filed  on  September  30, 1947 
Commission  Staff  Counsel’s  brief  filed  on  November  17, 
1947 

Declarant’s  reply  brief  filed  on  December  12, 1947 
Certification  of  the  record  dated  February  9, 1948 

Woodall,  Presiding  Examiner:  By  its  order  for  hear¬ 
ing,  entered  May  13,  1947,  the  Commission  found  that  suf¬ 
ficient  information  was  not  at  hand  to  pass  upon  the  loca¬ 
tion  of  the  upstream  head  of  navigation  on  either  the  Sac- 
andaga  River  or  the  Hudson  River,  nor  upon  the  question 
of  the  effect,  if  any,  of  the  construction  of  a  dam  and  hydro¬ 
electric  power  plant  on  the  Sacandaga  River,  approxi¬ 
mately  three  miles  upstream  from  the  confluence  of  the 
Sacandaga  River  with  Hudson  River,  at  a  site  referred  to 
as  “Stewarts  Bridge”,  as  proposed  by  the  Declarant  in  its 
Declaration  of  Intention  filed  with  the  Commission  on  Feb¬ 
ruary  5,  1947  under  Section  23(b)  of  the  Federal  Power 
Act 

By  stipulation  of  counsel,  the  Rules  of  Practice  and  Pro¬ 
cedure  of  the  Commission,  as  amended,  effective  July  1, 
1947,  were  made  applicable  to  this  proceeding. 

The  Stewarts  Bridge  Project 

Declarant’s  proposed  Stewart  Bridge  project  would  con¬ 
sist  of  an  earthen  dam  about  1,660  feet  in  length  with 

2405  a  maximum  height  of  112  feet  above  the  river  bed 
and  a  power  house  equipped  with  one  hydroelectric 
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generating  nnit  with  a  rated  capacity  of  37,500  k.v.a.,  oper¬ 
ating  at  a  gross  head  of  99  feet  and  designed  to  operate  at 
best  efficiency  with  a  flow  of  4,000  second  feet.  This  is  abont 
the  same  hydraulic  capacity  as  that  of  Declarants  E.  J. 
West  plant  at  the  Conklingville  Dam  3  miles  upstream. 
The  spillway  section  of  the  dam  would  be  elevation  705  feet. 
This  dam  would  create  a  reservoir  with  a  storage  capacity 
of  100  million  cubic  feet  (2,300  acre-feet),  with  a  5-foot 
drawdown.  It  is  proposed  to  be  operated  as  a  run-of-the- 
river  plant  without  drawdown.  The  plant  would  operate  in 
parallel  with  the  existing  E.  J.  West  plant.  Thus,  when¬ 
ever  water  is  released  from  the  Sacandaga  Reservoir  for 
power  purposes,  Declarants  new  plant  and  existing  plant 
would  generate  electric  energy  almost  simultaneously. 
Power  so  generated  at  both  plants  would  enter  Declarants 
general  transmission  system. 

The  Issues 

The  issues  of  law  are  created  by  the  provisions  of  the 
Federal  Power  Act.  As  involved  in  this  proceeding  they 
are: 

1.  Whether  public  lands  or  reservations  of  the  United 
States  are  affected  by  the  Declarants  proposed  construc¬ 
tion. 

2406  2.  Whether  the  Hudson  River  or  the  Sacandaga 

River  is  a  stream  over  which  Congress  has  jurisdic¬ 
tion  under  its  authority  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states,  and,  if,  so,  what  parts 
of  such  streams  are  subject  to  such  jurisdiction. 

3.  Whether  the  interests  of  interstate  or  foreign  com¬ 
merce  would  be  affected  by  Declarant’s  proposed  construc¬ 
tion. 

The  issues  of  fact  created  by  the  Federal  Power  Act,  the 
Declaration  of  Intention  filed  pursuant  thereto,  and  the  rec¬ 
ord  in  this  proceeding  are : 
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A.  Whether  the  Hudson  and  Sacandaga  Rivers  are 
streams  which,  either  in  their  natural  or  improved  condi¬ 
tions  respectively,  not  withstanding  interruptions  between 
the  navigable  parts  thereof  by  falls,  shallows,  or  rapids 
compelling  land  carriage,  are  used  or  suitable  for  use  for 
the  transportation  of  persons  or  property  in  interstate  or 
foreign  commerce,  and,  if  so,  what  parts  are  navigable  as 
so  defined. 

B.  Whether  the  Hudson  River  or  the  Sacandaga  River 
is  a  stream  which  has  been  authorized  by  Congress  for  im¬ 
provement  by  the  United  States  or  which  has  been  recom¬ 
mended  to  Congress  for  such  improvement  after  investiga¬ 
tion  under  its  authority. 

C.  Whether  any  reaches  of  the  Hudson  River,  as  now 
regulated,  which  are  not  navigable  as  defined  in  paragraph 
A  above,  affect  downstream  navigable  waters  and  thereby 
affect  the  interests  of  interstate  or  foreign  commerce. 

D.  Whether  the  Sacandaga  River  affects  downstream 
navigable  waters  and  thereby  affects  the  interests  of  inter¬ 
state  or  foreign  commerce. 

E.  Whether  Declarant’s  proposed  project  on  the  Sacan¬ 
daga  River  would  affect  downstream  navigable  waters  and 
thereby  affect  the  interests  of  interstate  or  foreign  com¬ 
merce. 

2407  The  construction  by  the  Supreme  Court  of  the 
United  States  of  the  commerce  clause  of  the  Consti¬ 
tution  and  the  power  of  Congress  to  regulate  interstate  and 
foreign  commerce  by  regulating  streams,  parts  of  streams 
or  other  bodies  of  water,  requires  the  finding  of  the  naviga¬ 
bility  in  fact  or  the  finding  of  an  appreciable  effect  upon 
navigation  by  a  stream  or  other  body  of  water,  which  is 
non-navigable  in  fact,  as  the  basis  of  the  constitutional 
power  of  Congress  to  exercise  jurisdiction  over  any  stream, 
part  of  a  stream,  or  other  body  of  water.  Hence,  in  sum¬ 
mary,  the  two  basic  factual  issues  in  this  proceeding  are : 

(1)  the  navigability  in  fact  of  the  Hudson  and  Sacandaga 
Rivers,  and 
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(2)  the  appreciable  effects,  if  any,  of  the  upper  reaches 
of  the  Hudson  and  of  the  Sacandaga  upon  lower  reaches 
of  the  Hudson,  which  are  navigable  in  fact. 

These  two  issues  have  been  recognized  by  counsel  for  the 
Declarant  and  counsel  for  the  Staff  of  the  Commission  in 
this  proceeding.  The  evidence  which  they  produced  and 
their  contentions  and  briefs  were  addressed  to  the  fore¬ 
going  issues  of  fact  and  law,  which  are  summarized  by  the 
issues  of  navigability  and  effect  upon  navigable  capacity. 

2408  The  Contentions 

Counsel  for  the  Declarant  made  the  following  conten¬ 
tions: 

(1)  Declarant  has  no  control  or  influence  over  the  State- 
owned  Conklingville  Dam  or  over  the  amount  of  regulated 
flow  of  water  that  will  be  passed  downstream  to  its  pro¬ 
posed  dam  at  Stewarts  Bridge. 

(2)  The  character  of  the  proposed  Stewarts  Bridge  pro¬ 
ject,  which  provides  only  a  small  amount  of  potential  pond¬ 
age  (a  possible  5-foot  drawdown),  is  such  that  it  will  be 
compelled  by  the  laws  of  physics  to  transmit  downstream 
practically  simultaneously  whatever  volumes  of  water  it 
receives. 

(3)  The  Commission  under  Section  23(b)  of  the  Federal 
Power  Act  is  required  to  investigate  and  determine  whether 
Declarant’s  proposed  construction  at  Stewarts  Bridge 
would  affect  the  interests  of  interstate  or  foreign  commerce. 
If  it  determines  that  they  will  be  affected,  the  Declarant  is 
forbidden  to  proceed  with  the  construction  without  a  license 
from  the  Commission.  If  it  determines  otherwise,  the  De¬ 
clarant  is  free  to  proceed.  One  of  the  tests  heretofore  em¬ 
ployed  by  the  Commission  in  making  such  a  determination 
is  whether  the  proposed  project  will  have  an  effect  on  the 
navigable  capacity  of  the  Hudson  River  downstream  at  a 
point  where  it  is  a  navigable  water  of  the  United  States. 
This  particular  test  has  never  been  accepted  or  passed  upon 
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directly  by  the  United  States  Supreme  Court  but  has  re¬ 
ceived  some  support  from  one  decision  of  a  Federal  Circuit 
Court  of  Appeals  ( Georgia  Power  Company  v.  Federal 
Power  Commission ,  152  F.  (2d)  908  CCA  5).  In  making 
its  determination,  the  Commission  should  consider  solely 
the  facts  relative  to  whether  the  proposed  project  viewed 
alone  will  produce  or  cause  downstream  effects  on  navigable 
capacity  of  the  Hudson  River.  It  is  contended  that  even 
if  the  Sacandaga  River  did  have  a  downstream  effect  on 
navigable  capacity,  the  Declarant  would  not  be  responsible 
for  such  effect  because  by  the  law  of  gravity  and  physics 
the  proposed  dam,  except  for  storage  permitting  a  5-foot 
drawdown,  must  pass  on  downstream  whatever  effects  the 
Sacandaga  creates. 

2409  (4)  Assuming  that  the  Hudson  River  is  a  navi¬ 

gable  water  of  the  United  States  at  some  point  below 
the  Stewarts  Bridge  project.  Declarant’s  proposed  project 
“cannot  have  any  effect  on  navigable  capacity.” 

(5)  The  other  test  is  whether  the  Sacandaga  River  at  the 
site  of  the  proposed  Stewarts  Bridge  project  “is  deemed 
navigable  water  of  the  United  States.”  To  meet  this  test 
the  Sacandaga  River  must  be  navigable  in  fact  in  its  natu¬ 
ral  condition,  and  it  is  not  such  a  stream. 

(6)  Under  normal  principles  of  law,  the  head  of  naviga¬ 
tion  on  the  Hudson  River,  from  the  point  of  view  of  navi¬ 
gable  waters  of  the  United  States,  is  either  Troy  or  Water¬ 
ford — the  head  of  the  pool  formed  by  the  Federal  Dam  at 
Troy.  However,  if  the  canalization  of  the  Hudson  River 
above  Troy  to  Fort  Edward  by  the  State  of  New  York,  the 
use  of  that  reach  of  the  river  as  a  path  of  commerce  and  of 
armies  and  military  supplies  in  the  French  and  Indian 
Wars  in  the  Colonial  period  and  in  the  American  Revolu¬ 
tionary  War,  and  its  subsequent  use  in  connection  with  the 
Champlain  Canal,  which  was  constructed  as  an  artificial 
waterway  by  the  State  of  New  York  to  interconnect  the 
Hudson  River  and  Lake  Champlain,  constitute  this  reach 
navigable  waters  of  the  United  States,  Declarant  inter- 
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poses  no  objection.  In  brief,  if  such  evidence  causes  that 
reach  of  the  Hudson  to  be  deemed  to  be  a  navigable  water 
of  the  United  States,  then  Declarant  contends  that  the  high¬ 
est  point  for  navigation  is  Fort  Edward.  During  the  hear¬ 
ing  and  in  the  briefs  filed  on  behalf  of  Declarant,  the  posi¬ 
tion  is  taken  that  “it  is  immaterial  whether  the  head  of 
navigable  waters  of  the  United  States  is  Fort  Edward  or 
Waterford.” 

(7)  The  Glens  Falls  Feeder  Canal  is  an  artificial  water¬ 
way  constructed  by  the  State  of  New  York  overland  and 
outside  the  channel  of  the  Hudson  Eiver  to  connect  with  the 
Champlain  Canal,  and  does  not  reenter  the  Hudson  River. 

(8)  Recognizing  the  necessity  of  considering  the  effect,  if 
any,  of  the  Sacandaga  River,  as  regulated  by  the  Sacandaga 

Reservoir  and  the  Conklingville  Dam,  on  downstream 
2410  navigable  capacity  of  the  Hudson,  Counsel  for  the 

Declarant  introduced  the  expert  opinion  testimony 
of  a  recognized  engineering  authority  on  the  hydrology  of 
the  Hudson  River  and  its  tributaries.  Such  opinion  testi¬ 
mony  forms  the  basis  of  the  contention  by  Counsel  for  the 
Declarant  that  the  operation  of  the  Sacandaga  Reservoir  in 
the  regulation  of  the  flow  of  the  Sacandaga  River  has  no 
effect  on  the  navigability  of  the  Hudson  River  below  Fort 
Edward.  Such  testimony  and  the  contentions  based  thereon 
rested  upon  two  propositions : 

(a)  The  Superintendent  of  Public  Works  of  the  State  of 
New  York  has  full  power  of  regulation  of  the  dams,  locks, 
canals,  and  power  plants  in  the  canalized  section  of  the 
Hudson  River  between  Fort  Edward  and  Troy.  In  pro¬ 
viding  for  the  maintenance  of  an  adequate  navigation 
depth  of  11  feet  in  the  canalized  reach  and  for  the  passage 
of  water  for  operating  the  locks  and  in  controlling  the  re¬ 
leases  of  water  at  each  of  the  power  plants  for  the  genera¬ 
tion  of  electric  energy,  he  gives  to  the  requirements  of  navi¬ 
gation  “an  absolute  priority”  in  the  use  of  all  water  com¬ 
ing  downstream,  so  that  any  effect  of  the  regulated  flows  of 
the  Sacandaga  River  is  an  effect  not  on  navigable  capacity, 
which  is  always  maintained,  but  upon  power  generation  at 
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the  various  power  plants.  Flows  in  excess  of  navigation 
needs  are  passed  downstream  by  releases  for  generating 
electric  energy  at  the  power  plants.  When  there  is  no 
excess  flow,  the  water  is  merely  held  in  the  respective  navi¬ 
gation  pools. 

(b)  Except  for  the  theoretical  need  for  the  change  of  the 
water  in  the  pools  for  sanitary  reasons,  the  only  necessary 
flow  downstream  is  that  small  volume  of  water  required  to 
replace  water  passed  downstream  by  reason  of  lockage  and 
leakage,  for  which  replacement  purpose  “the  natural  flow 
of  the  stream  is  sufficient ...  it  was  for  20  years”  before  the 
Sacandaga  Reservoir  was  constructed  and  “it  still  would 
be  if  there  were  no  Sacandaga.”  Even  if  the  Conk- 
2411  lingville  Bam  was  shut  down  so  that  no  water  from 
the  Sacandaga  Reservoir  came  into  the  Hudson  River 
for  a  period  of  time,  there  would  be  enough  water  present 
in  the  Hudson  River  to  provide  for  both  leakage  and  lock¬ 
age.  There  is  ample  other  flow  in  the  Hudson  River  to  pro¬ 
vide  for  the  maintenance  of  the  required  depths  in  the  navi¬ 
gation  pools,  for  the  water  lost  through  leakage,  and  for 
the  water  lost  through  the  operation  of  the  locks  at  the  ends 
of  the  pools.  The  flow  of  water  from  the  Sacandaga  River 
has  no  effect  on  downstream  navigable  capacity  because 
that  priority  given  to  navigation  over  power  generation  at 
the  dams  below  Fort  Edwards  prevents  the  water  from  the 
Sacandaga  from  being  necessary  or  essential  water  for  the 
maintenance  of  navigation  depths  in  the  navigable  pools. 

On  cross-examination,  however,  the  same  expert  witness 
denied  that  he  had  testified  that  the  Sacandaga  Reservoir 
and  the  regulated  flows  of  the  Sacandaga  River  had  abso¬ 
lutely  no  effect  upon  the  canalized  sections  of  the  Hudson 
River.  He  carefully  distinguished  between  downstream 
effects  on  the  canalized  river  itself  and  on  the  navigation 
pools  and  dams  as  they  are  regulated  by  the  State  of  New 
York  to  maintain  navigation.* 

*  He  testified:  “I  would  like  to  make  that  dear  because  I  want  the  Exam¬ 
iner  to  understand  that  this  is  a  question  of  elevation  of  water  down  there 
and  not  of  quantity  of  water . ”  (T.  147.  See  also  T.  133) 
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Counsel  for  the  Staff  of  the  Commission  made  the  follow¬ 
ing  contentions : 

(A)  The  Sacandaga  River  is  a  navigable  water  of  the 
United  States  because  it  is  navigable  in  fact  at  the  point 
where  Declarant  proposes  to  install  a  dam  and  above  such 
point. 

2412  (B)  The  head  of  navigation  on  the  Sacandaga 

River  is  at  a  point  well  above  the  site  of  the  proposed 
Stewarts  Bridge  project. 

(C)  The  head  of  navigation  on  the  Hudson  River  is  well 
above  the  confluence  of  the  Sacandaga  and  Hudson  Rivers. 

(D)  The  question  of  the  effect  of  the  Sacandaga  River  on 
downstream  navigable  capacity  of  the  Hudson  River  is  at 
issue  in  this  proceeding. 

No  Public  Land  or  Reservations 

It  was  stipulated  by  counsel  that  no  public  lands  or  reser¬ 
vations  of  the  United  States  would  be  affected  by  the  pro¬ 
posed  Stewarts  Bridge  project.  None  are  shown  to  be  in¬ 
volved.  (See  Finding  13.) 

The  Facts 

The  facts  are  presented  under  two  headings: 

The  Facts  as  to  Navigation,  and 

The  Facts  as  to  Effects  on  Downstream  Navigable  Ca¬ 
pacity. 

The  facts  recited  under  these  headings  constitute  the 
findings  of  essential  and  operative  facts  established  by  the 
evidence  in  this  record.  With  few  exceptions  the  facts  were 
uncontested  by  the  parties.  This  recital  of  the  detailed 
findings  of  fact  forms  the  necessary  basis  for  the  findings 
of  ultimate  fact  and  the  conclusions  of  law  which  are  for¬ 
mally  presented  below.  These  detailed  findings  of  fact  also 
form  tiie  foundation  for  that  part  of  this  decision  wherein 
the  material  issues  of  fact,  law,  and  discretion  presented 
on  this  record  are  decided  and  the  reasons  for  such  deci- 
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sions  are  stated.  Those  parts  are:  The  Issue  of 

2413  Navigation,  and  the  Issue  of  Effects  on  Downstream 
Navigable  Capacity.  There  being  no  substantial  dis¬ 
agreements  between  counsel  for  the  Declarant  and  for  the 
Staff  of  the  Commission  as  to  the  detailed  facts  of  record, 
as  here  found,  the  burden  of  this  decision  is  to  resolve  the 
fundamental  differences  between  counsel  as  to  the  ultimate 
facts  properly  to  be  found  and  the  legal  implications  aris¬ 
ing  from  the  facts  which  are  required  to  be  determined  in 
proper  conclusions  of  law. 

The  Facts  as  to  Navigation 
The  Hudson  River 

Except  at  its  mouth  near  New  York  City,  the  Hudson 
River  and  its  tributaries  are  located  wholly  in  New  York 
State.  It  is  a  tidal  river  from  New  York  Harbor  to  the 
Federal  Dam  at  Troy,  New  York.  From  its  source  in  Lake 
Tear-of-the-Clouds  on  a  face  of  Mount  Marcy,  it  falls  in 
162  miles  about  4,300  feet  to  its  tidal  level  at  Troy.  It 
drains  13,366  square  miles,  but  above  the  Mohawk  its  drain¬ 
age  area  is  4,620  square  miles,  of  which  the  Sacandaga 
River  entering  the  Hudson  at  Hadley  (70  miles  above 
Troy)  drains  1,063  square  miles.  Above  Hadley  the  Hud¬ 
son  drains  1,664  square  miles. 

Since  Colonial  days  the  Hudson  in  its  natural  state  has 
been  used  by  ships  to  Hudson,  New  York  (about  16  miles 
below  Albany),  by  sloops  to  Troy,  and  by  small  boats  to 
Waterford,  and,  with  portages,  by  batteaux  and  small  river 
boats  to  Fort  Edward  (41  miles  above  Troy).  Early 

2414  and  continuous  improvements,  including  the  con¬ 
struction  of  the  Champlain  Canal  by  the  State  of 

New  York,  has  provided  a  channel  of  not  less  than  12-foot 
depth  to  Fort  Edward.  Practically  this  whole  reach  of 
41  miles  is  covered  by  the  long  navigation  pools  created  by 
these  dams  and  their  connecting  locks  and  canals. 

Between  the  Federal  Dam  at  Troy  and  Fort  Edward,  the 
Superintendent  of  Public  Works  of  the  State  of  New  York 
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controls  the  operation  of  the  7  dams  (of  which  the  State 
constructed  and  owns  4)  for  navigation  purposes,  which 
dams  were  constructed  by  the  State  or  under  its  authoriza¬ 
tion  as  integral  parts  of  the  Champlain  Canal.  Power  fa¬ 
cilities  exist  at  5  of  these  dams.  Only  navigation  facilities 
exist  at  the  other  dams.  Utilization  of  the  head  available 
by  industries  or  private  utilities  is  controlled  by  the  State 
of  New  York  so  that  power  operations  are  reduced  or  dis¬ 
continued  as  required  by  the  maintenance  of  navigation 
depths  and  the  operation  of  locks.  The  Federal  Power 
Commission  regulates  under  its  license  the  power  opera¬ 
tions  at  the  Federal  Dam  at  Troy.  Within  this  reach  of 
41  miles,  the  Hudson  River  falls  120  feet  or  2.9  feet  per 
mile. 

From  Fort  Edward  to  the  mouth  of  the  Sacandaga  River 
at  Hadley,  the  fall  of  the  Hudson  is  427  feet  in  29  miles  or 
14.7  feet  per  mile,  within  which  reach  there  are  9 
2415  dams  (including  the  Fort  Edward  Dam),  all  of  which 
have  hydroelectric  power  facilities.  The  total  avail¬ 
able  head  created  by  the  9  dams  uses  418  feet  out  of  the 
total  fall  of  427  feet.  Only  one  of  these  dams — the  Feeder 
Dam — has  any  lock  or  other  facility  for  the  passage  of 
boats.  The  locks  at  the  Feeder  Dam  and  on  the  Feeder 
Canal  are  no  longer  operated.  However,  each  of  the  dams 
has  some  provision  for  the  passage  of  logs. 

Between  its  source  and  North  Creek  the  Hudson  falls 
about  60  feet  per  mile.  The  fall  from  North  Creek  to  Had¬ 
ley  is  12  feet  per  mile.  Some  dams  exist  in  this  reach,  none 
of  which  has  any  lock  or  other  facility  for  the  passage  of 
boats.  But  in  each  case  some  provision  for  the  passage  of 
logs  exists. 

Above  Fort  Edward  Dam  only  Glens  Falls  Feeder  Dam 
is  subject  to  regulation  by  the  Superintendent  of  Public 
Works  of  the  State  of  New  York  in  connection  with  navi¬ 
gation  facilities  of  the  State  Canals. 
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The  Champlain  Canal 

In  Colonial  and  Revolutionary  times,  the  Hudson  River 
was  used  for  the  transportation  of  military  supplies  and 
civil  commerce  from  its  mouth  to  Fort  Edward.  Prior  to 
canalization,  portages  around  falls  were  required  depend¬ 
ing  upon  the  stage  of  water  and  the  types  of  cargo.  From 
Colonial  times  until  the  old  Champlain  Canal  was  con¬ 
structed  overland  (begun  in  1817  and  completed  in  1827) 
commerce  between  Fort  Edward  and  Quebec  moved 

2416  either  over  the  land  portage  from  Fort  Edward 
(known  as  the  “Great  Carrying  Place,,)  to  Wood 

Creek  flowing  into  Lake  Champlain,  where  boat  transport 
was  resumed  across  the  lake  and  via  the  River  Richelieu 
to  Quebec  or  over  the  portage  road  from  Fort  Edward  to 
Lake  George  and  thence  to  Quebec  via  Lake  Champlain. 
Such  commerce  with  Canada  and  Vermont  abandoned  the 
Hudson  River  at  Fort  Edward  and  moved  overland. 

The  old  Champlain  Canal,  abandoned  in  1916,  did  not  use 
the  natural  bed  of  the  Hudson  River  from  Troy  to  Fort 
Edward,  except  for  the  Saratoga  Dam  crossing  of  the  river. 
The  improved  Champlain  Canal,  a  part  of  the  State  Barge 
Canal  System  completed  in  1916,  however,  makes  primary 
use  of  the  natural  channel  of  the  river. 

There  is  no  evidence  of  Federal  expenditure  or  recom¬ 
mendation  of  expenditure  for  improving  navigation  on  the 
Hudson  River  above  Waterford,  New  York,  the  head  of  the 
pool  created  by  the  Federal  Dam  at  Troy.  The  first  Fed¬ 
eral  project  for  improving  navigation  on  the  Hudson  was 
approved  in  1834.  That  project  deepened  the  channel  be¬ 
tween  Albany  and  Troy.  War  Department  engineering  re¬ 
ports  in  evidence  treat  the  Hudson  River  from  its  mouth  to 
Waterford  as  navigable  waters  of  the  United  States,  con¬ 
sider  State  constructed  canals  as  providing  continuous 
water  routes  for  commerce  either  to  Lake  Champlain  or  to 
the  Great  Lakes,  and  thence  to  Canada,  and  recog- 

2417  nize  the  Glens  Falls  Feeder  Canal  as  an  extension 
of  water  transportation  for  boats  via  the  Hudson, 
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the  Champlain  Canal,  and  the  Feeder  Canal  to  Glens  Falls. 

Historical  evidence  in  this  record  shows  no  use  of  the 
Hudson  River  above  Fort  Edward  for  Colonial  or  Revolu¬ 
tionary  movement  of  troops  or  military  supplies  or,  at  any 
period,  for  the  transportation  of  persons  or  property  other 
than  the  flotation  downstream  of  logs,  or  other  timber 
products,  as  described  below. 

The  Glens  Falls  Feeder  Dam 

The  State  of  New  York  constructed  the  Feeder  Dam  on 
the  Hudson  above  Glens  Falls  and  the  Glens  Falls  Feeder 
Canal  from  that  dam  to  the  summit  level  of  the  Champlain 
Canal,  at  the  point  of  the  divide  between  the  watershed  of 
Lake  Champlain  and  the  Hudson  River  some  3  miles  east 
of  Fort  Edward.  From  1829,  when  this  canal  was  com¬ 
pleted,  to  April  25, 1941,  the  State  of  New  York  maintained 
the  canal  and  its  navigation  facilities  for  canal  boat  and 
other  navigation,  on  which  latter  date  the  Superintendent 
of  Public  Works  pursuant  to  authorization  by  State  statute 
ordered  the  canal  closed  to  navigation,  but  provided  for  its 
continued  operation  for  the  diversion  of  water  from  the 
Hudson  River  to  the  summit  level  of  the  Champlain 
Canal.*  Such  diverted  flow  aids  in  the  maintenance 
2418  of  lockage  (allowing  for  leakage)  on  both  slopes  of 
the  Canal  between  Fort  Edward  and  Lake  Cham¬ 
plain.  Some  water  from  the  Hudson  is  thus  diverted  into 
the  Champlain  basin.  The  Feeder  Canal  was  constructed 
across  an  upland  area  apart  from  the  channel  of  the  Hud¬ 
son,  which  it  does  not  reenter,  and  with  which  it  was  inter¬ 
connected  only  by  a  section  of  the  upland  Champlain  Canal 
from  a  point  3  miles  east  of  Fort  Edward. 

The  Sacandaga  River 

The  Sacandaga  River  is  the  product  of  3  branches.  The 
west  branch  flows  from  Piseco  Lake  (elevation  1661),  the 

*  Official  notice  was  taken  as  requested  by  Counsel  for  Declarant  with  the 
assent  of  Counsel  for  the  Staff  of  the  Commission  of  Chap.  508  of  Laws  of 
1941  of  the  State  of  New  York,  and  of  the  Annual  Report  of  the  Superinten¬ 
dent  of  the  Department  of  Public  Works  of  the  State  of  New  York  for  the 
year  1941,  Legislative  Document  (1942)  No.  37. 
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middle  branch  is  the  outlet  of  Sacandaga  Lake  (hence  the 
river’s  name)  and  Lake  Pleasant  (elevation  1724),  and  the 
eastern  branch  joins  the  middle  branch  slightly  north  of 
Wells,  New  York.  The  Sacandaga,  measured  by  its  middle 
branch,  is  about  63  miles  long,  and  falls  to  its  point  of  junc¬ 
ture  with  the  Hudson  at  Hadley  1,177  feet  or  about  19  feet 
per  mile.  From  Lake  Pleasant  to  Northville  (the  present 
head  of  Sacandaga  Reservoir  created  by  the  State-owned 
Conklingville  Dam)  the  fall  is  979  feet  in  27  miles  or  about 
1  36  feet  per  mile.  From  Piseco  Lake  to  Northville  the  fall 
is  916  feet  in  32  miles  or  about  29  feet  per  mile.  From  the 
Conklingville  Dam  to  the  juncture  of  the  Sacandaga  with 
the  Hudson  the  fall  is  161  feet  in  about  6  miles  or  about 
27  feet  per  mile.  The  fall  from  the  Conklingville  Dam  to 
the  Stewarts  Bridge  site  of  Declarant’s  proposed  dam  is 
99  feet  in  3  miles  or  33  feet  per  mile  and  from  there 
2419  to  the  confluence  with  the  Hudson  (elevation  547) 
the  fall  is  62  feet  in  3  miles  or  21  feet  per  mile.  This 
6-mile  stretch  is  a  continuous  series  of  shoals  and  rapids 
commonly  known  as  the  * 1  Horse  Race.”  The  evidence  varies 
slightly  as  to  specific  elevations  and  distances,  but  the  fig¬ 
ures  used  in  these  findings  are  relatively  accurate. 

In  1922  the  State  of  New  York  by  an  order  of  the  Water 
Power  Commission,  and  pursuant  to  Art.  VII  of  its  Con¬ 
servation  Laws,  which  provided  for  the  regulation  of  the 
flow  of  the  Hudson  River  and  its  tributaries,  created  The 
Hudson  River  Regulating  District  as  a  public  corporation, 
which  constructed  and  operates  the  Conklingville  Dam 
(length  1,200  feet — height  115  feet),  primarily  for  control¬ 
ling  high  (flood)  and  low  flows  of  the  Sacandaga  into  the 
Hudson  River.  The  Sacandaga  Reservoir  thus  created  ex¬ 
tends  about  29  miles  upstream  from  Conklingville  to  North¬ 
ville.  This  dam  provides  available  or  usable  storage  of 
about  30  billion  cubic  feet  of  water  (690,000  acre-feet)  and 
3.5  billion  cubic  feet  reserve  storage  of  water.  Pursuant 
to  an  agreement  between  the  public  corporation  and  De¬ 
clarant,  dated  November  14,  1927,  as  amended  January  5, 
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1939,  Declarant  constructed  the  E.  J.  West  Hydro-Electric 
Station  on  lands  owned  by  it  adjacent  to  the  Conklingville 
Dam,  designed  to  use  outflows  from  the  reservoir  (best 
operation  flow  of  4,000  second-feet  and  maximum  generat¬ 
ing  capacity  flow  of  5,460  second-feet)  for  the  generation 
of  electric  energy,  with  releases  of  water  entirely 

2420  controlled  by  the  public  corporation.  The  daily  re¬ 
leases  during  the  17  years  since  the  dam  was  com¬ 
pleted  have  varied  from  about  8,000  second-feet  to  almost 
zero. 

The  Conklingville  Dam  replaced  an  older  dam  of  about 
14  feet  in  height  which  had  stood  some  50  years.  Flash- 
boards  installed  on  such  dam  increased  the  depths  of  the 
pool.  Other  dams  above  and  below  have  existed  during 
the  past  100  years.  Two  such  dams  existed  in  1882  between 
Stewarts  Bridge  and  the  river’s  mouth  at  Hadley.  None 
provided  for  boat  navigation,  but  were  adapted  to  down¬ 
stream  passage  of  logs. 

The  uses  of  the  river  for  the  transportation  of  persons 
or  property  are  found  to  consist  of  incidental  and  local 
boat  navigation  and  substantial  downstream  floating  of 
logs  or  timber  products.  The  watershed  is  within  the 
Adirondack  Park  of  the  State  of  New  York  and  has  large 
Forest  Preserve  tracts  above  Northville  forested  with  hard 
woods  and  coniferous  timber,  now  mostly  second-growth 
forests.  There  are  only  a  few  towns  or  villages  in  the  area. 
No  industries  other  than  logging  and  sawmilling  exist. 
Farming  is  limited.  The  river  is  not  a  through  route  to 
any  other  section  of  the  State.  Even  now  only  two  pri¬ 
mary  highways  cross  the  area.  The  Fonda,  Johnstown  and 
Gloversville  Railroad,  which  bordered  the  river  in  its  lower 
reaches,  was  abandoned  in  1928,  when  the  Conklingville 
Dam  was  constructed  by  the  State.  In  its  natural  state  the 
river  was  available  for  trappers  and  later  for  woods- 

2421  men,  lumbermen  and  loggers.  It  was  not  a  fron¬ 
tiersman’s  route  to  anywhere  else  but  to  the  moun¬ 
tains,  lakes  and  woods  of  the  Adirondack  region.  In  this 
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setting  it  is  natural  that  the  facts  disclose  only  isolated  and 
limited  use  of  the  river  for  boat  navigation.  Specially  de¬ 
signed  small  boats  were  used  by  log  drivers  during  the 
seasons  of  driving  logs  downstream.  Such  use  existed  in 
the  upper  reaches  above  the  Conklingville  pool  and  in  the 
Horse  Race.  Such  craft  was  used  to  approach  and  break 
log  jams. 

In  the  reach  of  13  miles  above  Conklingville  there  was  a 
natural  pool.  This  pool  was  enlarged  by  the  old  Conkling¬ 
ville  Dam.  For  seven  or  eight  years  around  1880  a  small 
sidewheel  steamer,  drawing  18  to  20  inches  of  water,  was 
operated  to  tow  log-rafts  to  the  dam  and  to  carry  hemlock 
bark  to  the  tannery  at  Conklingville.  The  logs  collected  at 
the  old  Conklingville  Dam  were  used  at  the  sawmills  or 
woodenware  factory  at  Conklingville,  driven  down  the 
Horse  Race  reach  to  the  Hudson  or  hauled  overland  by 
wagons  or  trucks  to  nearby  sawmills,  railheads  or  markets. 
The  logs  that  were  towed  through  the  pool  had  been  driven 
down  the  upper  reach  and  branches  of  the  river.  Except 
for  the  few  years  when  the  steamboat  was  used,  logs  driven 
and  floated  downstream  gathered  in  the  Conklingville  pool 
and  were  either  hauled  out  or  assembled  for  drives  down 
the  Horse  Race.  Although  some  logs  floated  downstream 
,  throughout  the  year,  it  was  only  in  the  periods  of 
2422  spring  freshets  created  by  the  melting  snow  in  the 
mountains  or  other  high-water  periods  (about  two 
months  in  each  year)  that  organized  log-drives  occurred. 
These  drives  were  accomplished  by  crews  of  lumberjacks 
employed  by  various  lumbering  companies.  These  were 
highly  organized  groups  of  specialized  lumberjacks,  who 
generally  carried  out  special  functions  in  special  sections 
of  the  river  in  the  overall  operation  of  getting  logs  from 
the  stump  to  the  mill.  Some  men  using  horses  skidded  logs 
to  the  stream  side.  Others  released  them  into  the  stream 
at  times  suitable  for  floating  and  driving  them  downstream. 
Others  built  and  operated  flash-dams  at  lakes  or  other  pool 
outlets,  from  which  additional  water  was  released  when 
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drives  were  to  be  made.  Others  manned  small  boats  to 
keep  the  logs  from  beaching  or  jamming  and  some  men 
rode  the  logs  to  prevent  jamming.  Others  returned  logs 
stranded  on  the  banks  to  the  stream.  Others  operated 
booms  at  the  foot  of  each  pool  to  protect  the  flash-dams, 
collected  logs  there  and  expedited  their  passage  through 
the  sluice-gates  when  the  flash-dams  were  opened  for  the 
drive.  Still  others  at  the  boom  sorted  logs  by  the  brands 
on  their  butts  and  hauled  them  out  as  their  owners  ordered 
for  sawing  or  overland  hauling.  Some  barking  of  logs  oc¬ 
curred  and  rafting  of  logs  was  involved  in  larger  pools  or 
lakes.  In  all  such  organized  log  driving  on  this  river,  on 
the  upper  Hudson  (above  Hadley)  and  on  the  tributaries 
of  the  upper  Hudson,  these  elements  of  work  and  water- 
control  were  present,  including  the  augmentation  of 
2423  natural  flows  by  the  release  of  water  from  flash- 
dams  (sometimes  called  flood-dams). 

By  such  organized  cutting,  logging  and  driving,  tremen¬ 
dous  quantities  of  logs  for  lumber  and  pulp-wood  have  been 
harvested  and  brought  out  of  this  watershed  and  that  of 
the  upper  Hudson  River.  Hauling  overland  has  also  been 
involved.  Such  operations  have  recently  occurred  on  the 
upper  tributaries  of  the  Hudson,  but  since  the  late  1920’s 
no  such  operations  have  been  carried  on  in  the  Sacandaga 
watershed.  No  drive  has  occurred  past  the  new  State- 
owned  Conklingville  Dam  since  it  was  built,  although  it 
provides  a  sluice  for  the  passage  of  logs. 

For  the  century  and  more  since  the  early  1800 ’s,  the 
volume  of  logs  can  only  be  estimated,  not  computed  from 
this  record.  The  impossibility  of  determining  the  volume 
of  logs  driven  down  the  Sacandaga  to  the  Hudson  is  dem¬ 
onstrable.  Many  logs  were  hauled  out  of  the  river  at  or 
above  Conklingville  to  be  sawed  at  mills  in  the  vicinity  or 
to  be  hauled  by  wagon,  truck  or  rail  to  lumber  mills,  wood- 
enware  factories  and  pulp  mills.  Such  logs  never  reached 
the  Hudson  River.  Logs  driven  down  the  Horse  Race  into 
the  Hudson  became  commingled  with  logs  driven  down  the 
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upper  Hudson  to  the  Big  Boom  in  the  pool  of  the  Glens 

Falls  Feeder  Dam.  The  evidence  indicates  that  over  3  mil- 

* 

lion  ‘ ‘ markets’ ’  of  logs  reached  the  Big  Boom  from  the 
Sacandaga  Biver  from  1890  to  1924 — a  “market”  being 
defined  as  a  log  19  inches  in  diameter  and  13  feet 

2424  long,  which  will  produce  about  196  feet  of  one-inch 
sawed  lumber. 

Transportation  of  Logs  and 
Lumber  on  the  Hudson  River 

As  indicated  above,  similar  log-driving  operations  have 
existed  on  the  Hudson  since  early  in  the  last  century.  Sub¬ 
stantial  volumes  reached  the  Big  Boom  annually — volumes 
perhaps  slightly  less  than  from  the  Sacandaga  watershed 
but  comparable  thereto.  Large  quantities  of  logs  and  tim¬ 
ber  products  from  the  watersheds  of  the  Sacandaga  and 
upper  Hudson  have  been  transported  by  wagon,  truck  and 
rail  to  the  same  mills  in  the  Glens  Falls  area,  which  re¬ 
ceived  logs  by  water  transport  to  the  Big  Boom. 

The  evidence  in  this  record  is  inconclusive  as  to  the  facts 
of  transportation  of  logs  or  lumber  on  the  Hudson  River 
below  the  Glens  Falls  Feeder  Dam.  Some  logs  were  floated 
down  the  Hudson  River  itself  as  far  as  Fort  Edward  and 
the  mill  at  Thompson  (below  Fort  Miller) — “the  last  mill 
at  which  they  are  sawed”,  according  to  one  early  record. 
But  the  evidence  does  not  make  possible  a  finding  that  any 
of  the  logs  which  arrived  at  the  Big  Boom  via  the  Sacan¬ 
daga  River  were  floated  farther  south  on  the  Hudson.  The 
record  is  too  confused  to  trace  any  timber  products  from 
the  Sacandaga  River  below  the  Big  Boom  at  Feeder  Dam. 
Logs  and  lumber  were  rafted  and  shipped  by  canal  boats 
down  the  Feeder  Canal  but  neither  definite  points  of 

2425  origin  nor  destinations  are  shown.  Lumber  from 
mills  at  Glens  Falls  and  Corinth  was  hauled  over¬ 
land  to  points  below  Fort  Edward,  some  of  which  was  then 
rafted  downstream  and  some  carried  south  by  canal  boats 
and  ships.  But  points  of  origin  of  the  logs  from  which  the 
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lumber  was  sawed  are  not  shown.  The  Champlain  Canal 
has  carried  a  vast  volume  of  timber  products  to  points  on 
the  lower  Hudson,  including  Albany  and  New  York  City. 
Timber  products  from  points  north  of  Fort  Edward  reached 
New  York  City.  But  the  record  does  not  permit  a  factual 
finding  as  to  the  origin  of  any  specific  shipments  of  timber 
products.  This  record  does  not  show  that  any  logs,  lumber 
or  timber  products  originating  from  water  transportation 
on  the  Sacandaga  River  ever  reached  New  York  City  or 
any  out-of-State  point.  While  such  an  inference  may  ap¬ 
pear  reasonable,  it  is  no  less  an  assumption  unsupported 
by  facts  shown  in  this  record. 

The  Issue  of  Navigation 

As  stated  in  the  brief  of  Commission  Staff  Counsel: 

“The  fundamental  difference  between  counsel  is  in  the 
legal  implications  arising  from  certain  facts  ...” 

Counsel  differ  only  in  minor  degree  as  to  the  evidentiary 
facts  of  record.  They  differ  not  as  to  the  general  rules  of 
law  enunciated  in  the  cases  decided  by  the  United  States 
Supreme  Court  and  other  Federal  Courts  but  only  as  to 
the  application  of  such  general  rules  of  Federal  jur- 
2426  isdiction  over  streams  to  the  facts  in  this  record. 

The  Hudson  River  Below  Fort  Edward 

Both  counsel  agree  that  the  tidal  reach  of  the  Hudson 
from  New  York  Harbor  to  Troy  and  the  Federal  Dam  at 
Troy  with  its  pool  reaching  to  Waterford  are  navigable 
waters  of  the  United  States  in  fact  and  in  law.  Both  coun¬ 
sel  agree  in  substance  that  between  Waterford  and  Fort 
Edward  the  tests  of  navigation-in-fact  are  met  for  the 
purposes  of  this  proceeding.  A  finding  that  the  Hudson 
River  from  its  mouth  to  Fort  Edward  is  a  navigable  water 
of  the  United  States  (See  Findings  1,  2  and  3)  is,  therefore, 
an  agreed  finding  in  this  proceeding.  At  this  point  up¬ 
stream  on  the  Hudson,  all  agreement  between  counsel  as 
to  navigability  ends. 
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The  Hudson  River  Between 
Fort  Edward  and  Glens  Falls 

This  reach  of  the  Hudson  River  presents  different  ques¬ 
tions  of  law  and  fact  from  the  upper  reaches,  primarily  be¬ 
cause  the  State  of  New  York  constructed  the  Glens  Falls 
Feeder  Dam  and  Canal  in  1829  and  operated  it  in  connec¬ 
tion  with  the  Champlain  Canal  as  a  highway  for  commerce 
both  by  canal  boats  and  by  rafts  of  logs  and  lumber.  Navi¬ 
gation  facilities  were  closed  by  order  of  the  State  of  New 
York  only  on  April  25, 1941,  because  such  waterborne  com¬ 
merce  had  ceased.  Counsel  for  Declarant  contends  that 
such  canal  is  merely  an  artificial  waterway,  which  cannot 
be  deemed  in  law  as  a  part  of  the  navigable  water 
2427  of  the  United  States  on  any  basis  of  construction. 

It  is  conceded  by  such  counsel  that  when  reasonable 
improvements  have  or  can  be  made  to  render  an  interstate 
waterway,  otherwise  impassable  because  of  falls,  rapids  or 
natural  obstructions,  available  for  continuous  traffic  such 
reach  of  the  stream  is  a  part  over  which  Congress  has  jur¬ 
isdiction  under  its  authority  to  regulate  commerce.  But  it 
is  argued  that  the  Feeder  Canal  was  constructed  as  an  aid 
to  the  maintenance  of  the  Champlain  Canal  by  diverting 
water  to  its  summit  level  for  lockage  and  leakage  purposes ; 
that  the  improvement  was  not  for  the  purpose  of  circum¬ 
venting  the  several  obstructive  falls  above  Fort  Edward, 
and  that  the  route  of  commerce  provided  did  not  reconnect 
with  the  Hudson  River  but  with  the  Champlain  Canal — an 
overland  artificial  waterway  connecting  the  Hudson  River 
with  Lake  Champlain.  Staff  Counsel  argues  that  it  became 
a  part  of  the  navigable  waters  of  the  United  States  under 
the  legal  rule  stated  above  because  it  is  a  reasonable  im¬ 
provement  to  make  an  interstate  waterway  available  for 
traffic. 

While  this  issue  is  not  necessarily  conclusive  as  to  the 
status  of  this  reach  of  the  Hudson  River,  as  will  appear  be¬ 
low,  it  is  resolved  by  the  determination  that  the  Feeder 
Dam  and  Canal  constituted  reasonable  improvements  to 
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make  the  Hudson  River  available  for  interstate  or  foreign 
commerce  as  far  upstream  as  the  navigable  pool  of  the 
Glens  Falls  Feeder  Dam.  While  it  is  true  that  one  of  its 
purposes,  and  possibly  the  primary  purpose,  was  to 

2428  divert  water  to  maintain  navigation  depths  in  the 
Champlain  Canal,  such  purpose  does  not  explain  the 

construction,  maintenance  and  operation  of  a  series  of  13 
navigation  locks  and  other  navigation  features  for  canal 
boats  and  rafts  for  a  period  of  more  than  a  century.  The 
existence  of  multiple  purposes,  and  the  fact  that  the  best 
engineering  plan  called  for  connection  with  the  Champlain 
Canal  3  miles  east  of  Fort  Edward  rather  than  direct  re¬ 
entry  into  the  channel  of  the  Hudson,  do  not  change  the 
fact  that  it  constitutes  a  continuous  waterway  improve¬ 
ment  available,  and  actually  used,  for  commerce  between 
Glens  Falls  and  Fort  Edward,  in  substitution  for  the  natu¬ 
ral  course  of  the  river,  which  was  unavailable  for  such  com¬ 
merce  by  reason  of  natural  obstructions.  It  is  found  that 
the  reach  of  the  Hudson  River  between  Fort  Edward  and 
Glens  Falls  to  the  upper  reaches  of  the  pool  of  the  Glens 
Falls  Feeder  Dam,  and  that  the  Feeder  Canal  and  the  sec¬ 
tion  of  the  Champlain  Canal  between  its  summit  connection 
with  the  Feeder  Canal  and  the  Hudson  at  Fort  Edward  are 
a  part  of  the  navigable  waters  of  the  United  States.  (See 
Findings  4  and  5.) 

The  Hudson  River  Above  Feeder  Dam  Pool 
to  the  Mouth  of  the  Sacandaga  River 

On  the  basis  of  the  facts  shown  as  to  this  reach  of  the 
Hudson  River  and  the  existing  law,  it  is  determined  that 
this  reach  of  the  Hudson  River  has  never  been  either  actu¬ 
ally  or  potentially  navigable  in  fact.  This  determi- 

2429  nation  is  supported  by  the  analysis  and  determina¬ 
tions  made  in  the  consideration  of  the  navigability 

of  the  Sacandaga  River.  (See  Finding  6.) 
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The  Sacandaga  River 

Although  counsel  are  in  substantial  agreement  as  to  the 
evidentiary  facts  and  the  principles  of  law  involved  in  the 
determination  of  the  status  of  the  Sacandaga  River  as  a 
navigable  water  of  the  United  States,  they  are  in  complete 
disagreement  as  to  the  application  of  the  law  to  these  facts. 
Counsel  for  the  Declarant  contends  that  the  United  States 
Supreme  Court  has  never  held  that  water  commerce,  con¬ 
sisting  solely  of  the  downstream  floatation  of  logs  or  tim¬ 
ber  products  and  such  transportation  of  persons  in  small 
boats  as  occurs  only  in  connection  with  log-driving  or  raft¬ 
ing,  constitute  a  stream  a  navigable  waterway  for  com¬ 
merce.  The  absence  of  any  boat  transportation  of  persons 
or  property  or  of  the  potentiality  of  any  boat  transporta¬ 
tion,  except  for  the  Conklingville  pool,  is  stressed.  Staff 
Counsel  admits  the  non-existence  of  either  actual  or  poten¬ 
tial  boat  transportation,  except  locally  in  the  Conklingville 
pool  and  in  log-driving  operations,  due  to  the  steep  gradi¬ 
ent  and  other  physical  characteristics  of  the  river.  Staff 
Counsel  relies  upon  the  extensive  use  of  the  streams  for 
floating  logs  and  timber  products  downstream  into  the 
Hudson.  Assuming  the  interstate  character  of  the  com¬ 
merce  in  logs  and  timber  products  transported  downstream 
on  the  Sacandaga,  it  is  argued  that  such  long-con- 
2430  tinned  and  extensive  use  of  the  river  for  commerce 
in  logs  and  timber  products  satisfies  the  law  as  to 
navigation  in  fact.  The  cessation  of  log-driving  since  1926 
does  not  affect  the  question. 

The  issue  of  navigability  of  the  Sacandaga  rests,  there¬ 
fore,  upon  the  facts  of  record  regarding  downstream  flota¬ 
tion  of  logs  and  timber  products.  Staff  Counsel  only  con¬ 
tends  that  the  head  of  navigation  is  well  above  the  Stew¬ 
arts  Bridge  site  of  the  proposed  project.  However,  if  such 
commerce  exclusively  in  logs  and  timber  products  consti¬ 
tutes  navigation-in-fact  under  the  law  of  navigability,  then 
it  must  follow  that  the  entire  stream  is  a  navigable  water 
of  the  United  States.  Such  log-driving  use  is  not  limited 
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to  the  reach  from  its  mouth  to  a  point  well  above  the  site 
of  the  proposed  project.  The  characteristics  of  the  com¬ 
merce  are  the  same  from  Lake  Pleasant,  the  source  of  the 
middle  and  longest  branch  and  from  the  head  of  the  other 
branches,  all  the  way  down  its  steep  gradient  of  1,177  feet 
in  63  miles.  Logs  were  always  driven  down  the  upper 
reaches  by  the  aid  of  augmented  flows  released  through 
sluice  gates  of  flash-dams,  rafted  and  towed  across  the 
Conklingville  pool,  which  was  always  made  deeper  by  an 
impounding  dam,  and  when  not  hauled  out  for  milling  at 
Conklingville,  or  for  overland  transportation  to  markets, 
were  driven  through  the  Horse  Race  reach  to  the  river 
mouth  and  thence  down  the  Hudson  to  the  Big  Boom,  with 
the  aid  of  the  additional  flow  of  water  released  at 
2431  Conklingville. 

Counsel  for  the  Declarant  stresses  the  fact,  which 
has  been  found  of  record,  that  the  commerce  in  logs  was  not 
transported  “in  the  natural  and  ordinary  state  and  con¬ 
dition  of  the  stream”,  but  as  an  integral  part  of  the  opera¬ 
tion  with  the  aid  of  an  augmented  flow  of  water  released 
from  flash-dams  for  the  purpose  of  the  drives.  Some  logs 
floated  downstream  in  the  natural  flow  of  the  stream,  but 
this  use  of  the  stream  was  merely  an  incident  to  the  com¬ 
mercial  use  of  the  stream  for  organized  log-driving.  From 
these  facts,  Counsel  for  the  Declarant  contends  that  the 
logging  commerce  was  not  accomplished  in  the  “natural 
state”  or  by  the  “ordinary  capacity”  of  the  stream — a 
test  long  applied  by  the  United  States  Supreme  Court. 
However,  in  United  States  v.  Appalachian  Electric  Power 
Company ,  311  U.  S.  377  at  407,  the  Supreme  Court  stated 
that  such  test  must  be  modified.  “A  waterway,  otherwise 
suitable  for  navigation,  is  not  barred  from  that  classification 
merely  because  artificial  aids  must  make  the  highway  suit¬ 
able  for  use  before  commercial  navigation  may  be  under¬ 
taken.”  Section  3  of  the  Federal  Power  Act,  defining  navi¬ 
gable  waters,  recognizes  such  rule  of  law.  It  is,  therefore, 
determined  that  the  commerce  is  not  disqualified  merely 
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because  flash-dams  were  required  and  used.  Such  aids  are 
as  acceptable  for  commerce  consisting  of  the  floatation  of 
logs  as  for  boat  transportation,  for  which  latter  purpose 
improvements  to  navigation  have  long  been  recog- 

2432  nized.  The  seasonable  character  of  the  log-driving 
is  also  argued,  but  to  no  avail,  for  much  interstate 

commerce  by  water  transportation  is  seasonal,  including 
that  admittedly  occurring  on  the  lower  Hudson. 

This  leaves  the  issue  as  to  whether  such  actual  commerce 
exclusively  in  logs  and  timber  products,  assuming  its  inter¬ 
state  character,  constitutes  navigability  under  the  law  of 
decided  cases.  When  logging  commerce  is  found  where 
there  is  also  a  finding  of  actual  or  potential  boat  transpor¬ 
tation  of  persons  or  property,  there  is  no  question  but  that 
navigability  has  been  consistently  held  to  exist.  Staff 
Counsel  has  cited  many  state  courts  cases  on  the  point  but 
these  are  no  more  persuasive  than  Board  of  Hudson  River 
Regulating  District  v.  Fonda ,  Johnstown  and  Glover sville 
Railroad  Company,  127  Misc.  866;  223  App.  Div.  358;  249 
N.  Y.  445,  which  held  that  this  river  is  not  navigable.  The 
record  in  that  New  York  case  was  admitted  on  the  stipula¬ 
tion  of  counsel  as  evidence.  On  this  record  it  is  not  a  con¬ 
trolling  precedent  (stare  decisis)  as  argued  by  Counsel  for 
the  Declarant;  nor,  of  course,  is  it  a  binding  judgment  (res 
adjudicata).  Staff  Counsel  cited  Wisconsin  Public  Service 
Corporation  v.  Federal  Power  Commission,  147  F.  (2d)  743, 
certiorari  denied,  325  U.  S.  880,  and  referred  in  their  brief 
to  some  similar  evidentiary  facts  in  that  record.  What  is 
conclusive,  however,  of  the  force  of  that  decision  is  the 
basis  of  decision  stated  by  the  Circuit  Court  of  Ap- 

2433  peals.  The  court  specifically  accepted  the  Commis¬ 
sion’s  determination  that  the  Wisconsin  River  is  a 

navigable  water  of  the  United  States  as  being  conclusive 
upon  the  court.  It  also  specifically  recited  that  the  Com¬ 
mission  had  found  and  recited  in  its  order  “that  the  Wis¬ 
consin  River  has  been  extensively  used  for  the  transporta¬ 
tion  of  persons  and  property  throughout  its  entire  length.” 
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Logging  was  not  the  sole  basis  of  jurisdiction  in  that  case, 
nor  in  any  other  decision  cited  in  this  record.  Nor  is  log¬ 
ging  the  exclusive  basis  of  navigability  in  any  known  case 
decided  by  any  Federal  Court. 

Staff  Counsel  stated  that  log  driving  and  rafting  down¬ 
stream  are  indistinguishable  in  principle  from  transporta¬ 
tion  by  steam  or  other  boats.  But  the  argument  was  not 
developed  beyond  the  mere  assertion.  However,  substan¬ 
tial  distinguishing  elements  exist.  For  example,  vastly 
different  stream  characteristics  must  be  found  to  sustain 
actual  or  potential  two-way  boat  transportation  in  contrast 
to  downstream  floatation  of  logs.  When  there  is  the  same 
volume  of  flow  of  water,  the  characteristics  of  steep  gradi¬ 
ent  and  precipitous  flow,  found  in  mountain  streams  such 
as  the  Sacandaga  River,  which  renders  them  the  more  sus¬ 
ceptible  to  use  for  log  driving,  with  or  without  the  aid  of 
flash-dams,  operate  to  make  them  the  less  actually  or  po¬ 
tentially  available  for  boat  transportation. 

No  test  yet  enunciated  by  any  Federal  Court  has  been 
found,  which  merely  requires  a  stream  capacity,  as  aug¬ 
mented  by  seasonal  high-water  and  releases  from 
2434  flash-dams,  sufficient  to  float  logs  downstream  as  the 
basis  for  navigability  for  the  purposes  of  interstate 
or  foreign  commerce.  Nor  has  the  Commission  created 
such  precedent.  It  is  inescapable  that  the  over-simplifica¬ 
tion  and  extension  of  logical  tests  of  navigability  argued 
by  Counsel  for  the  Staff  of  the  Commission  would  require 
the  holding  of  every  sizable  stream  in  the  wooded  moun¬ 
tainous  sections  of  this  country  to  be  navigable  waters  of 
the  United  States,  assuming  interstate  commercial  traffic 
resulted  from  such  log  driving.  It  is  officially  noticeable 
common  knowledge  that  any  sizable  mountain  stream  can 
by  the  use  of  flash-dams  be  rendered  capable  of  floating 
logs  down  out  of  the  hills. 

It  is,  therefore,  determined  on  the  basis  of  existing  law 
and  the  facts  of  this  record  that  the  Sacandaga  River  has 
never  been  either  actually  or  potentially  navigable  in  fact 
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as  that  term  has  been  construed  by  the  Federal  Courts. 
(See  Finding  9.) 

The  Hudson  River  Above  the 
Mouth  of  the  Sacandaga  River 

For  the  purpose  of  this  proceeding,  and  in  the  light  of 
the  evidence  of  record  as  to  this  reach  of  the  Hudson,  it  is 
neither  necessary  nor  proper  to  make  any  findings  or  de¬ 
cisions  either  as  to  navigability  or  as  to  effects  on  down¬ 
stream  navigable  reaches  of  the  Hudson.  Counsel 
2435  for  the  Declarant  argued  that  this  reach  is  not  navi¬ 
gable  in  fact.  Staff  Counsel  argued  that  it  is  navi¬ 
gable,  but  were  never  more  definite  as  to  the  head  of  navi¬ 
gation  than  statements  that  the  head  is  at  a  point  well 
above  the  confluence  of  the  Sacandaga  and  the  Hudson 
Rivers.  Neither  counsel  addressed  themselves  to  the  ques¬ 
tion  of  downstream  effects. 

Continuous  Water  Transportation 
in  Interstate  or  Foreign  Commerce 

Even  if  the  determination  of  non-navigability  in  fact 
were  otherwise,  the  interstate  character  of  the  commerce 
is  lacking.  No  continuous  transportation  of  logs  or  timber 
products  down  the  Sacandaga  and  Hudson  Rivers  in  inter¬ 
state  or  foreign  commerce  has  been  established  by  the  facts 
of  record  in  this  proceeding. 

Counsel  for  the  Declarant  presses  this  point.  Staff  Coun¬ 
sel  concedes  this  finding  in  their  brief : 

* 1  Now  it  is  manifestly  impossible  to  trace  any  particular 
log  or  logs  from  any  point  on  the  Sacandaga  through  any 
particular  mill  or  mills  and  to  identify,  as  such,  any  par¬ 
ticular  Sacandaga  lumber  as  having  been  transported  via 
the  Feeder  Canal  and  the  Champlain  Canal  or  Hudson 
River  to  points  downstream.” 

Whether  or  not  it  was  impossible  to  produce  such  evi¬ 
dence  of  water  transportation  of  logs  or  lumber,  when  un¬ 
der  the  shown  custom  of  the  trade  both  logs  and  lumber 
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were  plainly  marked  with  the  owner’s  brand  or  mark,  such 
evidence  of  continuous  water  transportation  in  interstate 
or  foreign  commerce  is  wholly  absent  from  this  record. 
No  downstream  point  below  the  Big  Boom  above 

2436  Glens  Falls  was  shown  to  have  been  the  destination 
of  any  timber  products  transported  down  the  Sacan- 

daga  River  or  the  upper  Hudson  River.  After  the  com¬ 
mingling  at  the  Big  Boom  of  logs  floated  down  the  Sacan- 
daga  and  logs  floated  down  the  Hudson  River  with  logs  re¬ 
ceived  by  land  transportation  from  the  watersheds  of  the 
Sacandaga  and  upper  Hudson,  the  lumber  or  other  prod¬ 
ucts  produced  therefrom  were  not  identified  as  containing 
only  wood  products  of  water-transportation  origin.  Not 
even  a  figure  on  proportions  of  water-transported  logs  and 
land-transported  logs  was  shown.  It  was  established  by  a 
well  qualified  witness  that  the  records  of  his  company, 
which  was  one  of  the  oldest  and  largest  in  the  area,  did  not 
make  it  possible  to  show  whether  any  of  its  products,  some 
of  which  were  shipped  down  the  Feeder  Canal,  Champlain 
Canal  and  lower  Hudson,  contained  all,  any,  or  any  pro¬ 
portion  of  timber  products  which  had  been  floated  down  the 
Sacandaga  or  upper  Hudson. 

Staff  Counsel,  therefore,  propose  in  lieu  of  facts  of  rec¬ 
ord  as  the  basis  for  a  finding  of  continuous  water  trans¬ 
portation  in  interstate  or  foreign  commerce  the  following: 

*  ‘However,  with  the  amount  of  canal  boat  traffic  origi¬ 
nating  at  Glens  Falls  and  proceeding  downstream  during 
the  same  period  as  that  covered  by  the  logging  and  milling 
operations  of  mills  in  the  Glens  Falls  area,  and  our  knowl¬ 
edge  of  the  limitations  of  local  consumption  of  lumber  and 
lumber  products  in  the  Glens  Falls  area,  the  conclusion 
that  lumber  originating  at  upper  Hudson  and  Sacandaga 
points  passed  into  the  Hudson’s  general  interstate  and  for¬ 
eign  commerce  is  inescapable.” 

2437  But  both  the  statutes  and  regulations  which  gov¬ 
ern  the  procedure  to  be  followed  in  this  decision  re¬ 
quire  the  finding  of  facts  of  record.  They  do  not  permit 
a  determination  based  merely  upon  assumptions  of  fact. 
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In  addition  the  very  assumption  of  inevitable  probability 
of  interstate  or  foreign  destination  of  some  of  the  water 
commerce  in  timber  products  is  faulty.  Logs  milled  at 
Glens  Falls  were  not  all  received  by  water  transport  but 
an  undisclosed  quantity  were  obtained  by  land  transport, 
and  both  entered  and  were  commingled  in  producing  the 
timber  products  at  such  mills.  Logs  transported  in  the 
natural  stream  below  the  Big  Boom  or  via  the  Feeder 
Canal  were  not  shown  to  have  been  of  stream-borne  origin. 

It  is,  therefore,  found  that  continuous  water  transporta¬ 
tion  of  logs  or  timber  products  from  the  Sacandaga  and 
upper  Hudson  Rivers  into  interstate  or  foreign  commerce 
has  not  been  established  by  the  facts  in  evidence  in  this 
record. 


The  Facts  as  to  Effects  on  Downstream 
Navigable  Capacity 

Prior  to  the  construction  of  the  Conklingville  Dam  by 
the  State  of  New  York  in  1930,  the  natural  flows  of  the 
Sacandaga  River  varied  widely  in  a  manner  similar  to  that 
reflected  by  records  of  flows  since  that  date.  The  effects 
of  both  high  and  low  natural  flows  on  the  Sacandaga  passed 
downstream  all  the  way  to  Albany  without  substantial 
regulation  of  flows.  In  flood  periods  disastrous  ef- 
2438  fects  were  produced  downstream  with  consequent 
flood  damage  in  navigable  reaches. 

Seasonal  Volumes  of  Flow  in  the 
Sacandaga  and  Hudson  Rivers 

After  the  Conklingville  Dam  was  built,  the  actual  aver¬ 
age  daily  flows  during  the  seven-day  period  of  lowest  flow 
in  each  of  the  years  1932  to  and  including  1944  of  the  Hud¬ 
son  River,  as  recorded  by  the  water-stage  recorder  at  Had¬ 
ley,  New  York,  one-quarter  of  a  mile  above  the  confluence 
of  the  Hudson  and  Sacandaga  Rivers,  and  of  the  Sacan¬ 
daga  River  as  recorded  by  the  water-stage  recorder  located 
about  one-half  mile  below  the  Conklingville  Dam  and  about 
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5  miles  above  the  confluence  with  the  Hudson  River,  and 
of  the  Hudson  River  at  the  Mechanicville  Dam  (upper) 
are  shown  in  the  table  which  is  incorporated  as  a  part  of 
this  decision  but  which  appears  as  Appendix  A. 

During  the  spring  months,  water  is  stored  in  the  Sacan- 
daga  Reservoir  for  use  in  low-flow  periods  as  shown  for 
the  years  1932  to  1943,  inclusive,  in  the  table  which  is  in¬ 
corporated  as  a  part  of  this  decision  but  which  appears  as 
Appendix  B. 

The  primary  results,  as  testified  to  by  Declarant’s  expert 
witness,  of  the  operation  of  the  Sacandaga  Reservoir,  have 
been  (1)  the  reduction  of  floods  on  the  Hudson  below  Had¬ 
ley — “mitigation  of  flood  damage  and  reduction  of  flood- 
heights”,  and  (2)  the  increase  of  the  low  flows  of  the 
2439  Hudson  below  Hadley  in  all  three  senses  of  that 
technical  term,  which  are  “normal  low  flow”,  “aver¬ 
age  low  flow”,  or  “positive  low  flow”  and  “which  to  a  lay¬ 
man  means  that  during  the  dry  season  there  is  more  water 
flowing  than  would  normally  be  flowing.”  Such  are  “the 
hydraulic  effects  of  the  operation  of  the  Sacandaga  Reser¬ 
voir.”  Normally  the  reservoir  is  not  filled,  part  of  its 
capacity  being  held  in  reserve  for  additional  flood  control 
purposes.  The  hydraulic  effects  at  Albany,  New  York,  of 
the  reinforced  flow  of  the  Hudson  from  the  Sacandaga 
Reservoir  as  it  has  been  operated,  is  on  the  order  of  2  to  4 
inches  at  the  maximum.  The  correlation  of  water  gauges 
at  Troy  and  Albany  indicates  that  for  flows  under  4,000 
second-feet  the  effect  is  negligible  but  for  flows  of  4,000 
second-feet  up  to  6,000  second-feet  the  stage  at  Albany  in¬ 
creases  up  to  two-tenths  of  a  foot.  The  maximum  release 
capacity  of  the  Conklingville  Dam  is  about  10,000  second- 
feet.  The  influence  of  tides  tends  to  neutralize  the  lower 
flows.  The  removal  of  obstructions  at  the  bar  below  Al¬ 
bany  at  great  expense  to  the  Federal  Government  lowered 
the  water  at  Albany  from  one  and  a  half  to  two  feet.  The 
Federal  Government  now  has  in  progress  a  redredging 
program  between  Albany  and  Troy  to  deepen  that  channel 
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to  a  14-foot  depth  at  minimum  low-water.  After  this  re¬ 
medial  dredging  is  completed  the  flow  from  the  Sacandaga 
will  probably  cease  to  have  any  appreciable  effect.  The 
water  level  of  the  Troy  Dam  pool  and  of  the  Troy-to-Al- 
bany  channel  is  substantially  affected  by  the  flows 

2440  •  from  the  Mohawk  Eiver,  which  enters  the  Hudson 

above  the  Troy  Dam.  The  Mohawk  River,  which  has 
been  canalized,  uses  the  reinforced  flows  of  the  Delta  Res¬ 
ervoir  on  the  Mohawk,  having  2.8  billion  cubic  feet  (64,000 
acre-feet)  of  storage  capacity  and  of  the  Hinckley  Reser¬ 
voir  on  West  Canada  Creek  having  3  billion,  320  million 
cubic  feet  (76,000  acre-feet)  of  storage  capacity.  The  aver¬ 
age  flow  from  the  Mohawk  for  several  years  has  contrib¬ 
uted  less  than  half  of  the  average  flow  at  Troy. 

Proportions  of  Total  Annual  Flow 

The  annual  mean  and  total  flow  of  the  Hudson  River  at 
Hadley  (below  the  mouth  of  the  Sacandaga)  and  of  the 
Sacandaga  at  Conklingville  for  the  years  1932  to  1943,  in¬ 
clusive,  are  shown  in  the  table  which  is  incorporated  as  a 
part  of  this  decision  but  which  appears  as  Appendix  C. 

The  Sacandaga  River  contributed  a  yearly  average  (1932 
to  1943  inclusive)  of  41.8%  of  the  total  flow  of  the  Hudson 
at  Hadley  immediately  below  the  confluence  of  the  Sacan¬ 
daga  and  Hudson,  the  upper  Hudson  contributing  a  yearly 
average  of  58.2%  of  such  total  flow.  During  the  1940  spring 
flood  period  (March  30  to  May  10),  the  Sacandaga  Reser¬ 
voir  impounded  54%  of  the  total  annual  flow  of  the  Sacan¬ 
daga  River.  In  1940  the  total  annual  flow  of  the  Sacan¬ 
daga  contributed  41.1%  of  the  total  annual  flow  of  the  Hud¬ 
son  at  Hadley  below  the  confluence.  Such  storage  in  the 
Sacandaga  Reservoir,  occurring  in  41  days  of  the 

2441  spring  of  1940,  therefore,  represents  about  22%  of 
the  total  annual  flow  in  1940  of  the  Hudson  at  Had¬ 
ley  below  the  confluence. 
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The  Operation  of  the  Sacandaga  Reservoir 

The  normal  characteristics  of  the  operation  of  the  Sacan¬ 
daga  Reservoir  deserve  mention.  By  March  of  each  year 
the  pool  is  drawn  down  to  about  elevation  735  to  provide 
for  storage  of  Spring  flood-flows,  which  by  about  the  end 
of  May  have  raised  the  pool  to  about  elevation  768.  Dur¬ 
ing  the  balance  of  the  year  (except  when  irregular  high- 
flow  periods  occur  and  storage  is  again  employed)  the  pool 
is  progressively  drawn  down. 

The  general  pattern  is  to  release  water  for  power  gen¬ 
eration  for  8  to  10  hours  during  each  day  except  Sundays 
and  holidays.  The  flows  into  the  Hudson  are  a  mere  trickle 
when  power  is  not  generated  during  the  other  hours  of  the 
day.  The  annual  mean  flow  of  about  2,000  second-feet 
varies  from  a  maximum  of  about  8,000  second-feet  to  a 
minimum  of  almost  zero.  The  maximum  release  capacity 
is  10,000  second-feet.  The  normal  weekly  pattern  of  oper¬ 
ation  shows  no  water  releases  for  power  generation  on 
Sundays  or  holidays.  Flows  recorded  at  the  water-stage 
recorder  below  Conklingville  were  minimum  flows  on  Sun¬ 
days  and  holidays,  such  as,  for  example,  44  second-feet  on 
Sunday,  August  14,  1932,  15  second-feet  on  Sunday,  July 
22,  1934,  15  second-feet  on  Sunday,  September  1,  1935  and 
14  second-feet  on  Labor  Day,  September  2, 1935,  20  second- 
feet  on  Sunday,  August  25,  1940,  and  21  second-feet 
2442  on  Sunday,  September  3,  1944.  These  minimum 
flows  are  typical  for  Sundays  and  holidays,  which 
are  maintained  for  24  to  36  hours. 

Effects  at  Mechanicville 

The  water-stage  recorder  at  the  Mechanicville  Dam  (up¬ 
per),  12  miles  above  the  Troy  Dam,  indicates  lower  flows 
at  that  point  on  the  lower  Hudson  generally  on  Mondays 
and  the  day  following  holidays  than  for  the  remainder  of 
the  week.  The  following  specific  figures  for  stream  flows 
in  second-feet  illustrate  the  effects  at  Mechanicville  of 
minimum  releases  from  the  Sacandaga  Reservoir: 
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Flow  from 

Flow  from 
Upper 

Flow  at 
Meebanio- 
ville  Dam 

Sacandaga 

Hudson 

(Upper) 

Saturday,  Aug.  31, 1935 

2940 

684 

5000 

Sunday,  Sept.  1, 1935 

15 

638 

2710 

Monday  (Labor  Dav) 
Sept.  2, 1935 

14 

919 

1520 

Tuesday,  Sept.  3, 1935 

2290 

1430 

1850 

Discharge  records  in  evidence  indicate  a  time  lag  for 
downstream  flow’s  between  Hadley  and  Mechanicville  of  a 
little  less  than  24  hours.  Minimum  flows  from  the  Sacan- 
daga  have  effects  on  the  water  stages  at  the  Mechanicville 
Dam  (upper). 

Effects  at  Troy  and  Below 

House  Document  No.  149,  72nd  Cong.,  1st  Sess.,  which  is 
a  report  from  the  Chief  of  Engineers  of  the  War  Depart¬ 
ment  dated  December  9, 1931  (the  so-called  “308  Report”) 
deals  especially  with  the  Hudson  River.  The  Report 
2443  indicates  that  the  Hudson  River,  and  particularly  in 
the  reach  between  Troy  and  Albany,  has  long  been 
subject  to  destructive  floods.  Below  Troy  they  were  in  part 
due  to  ice  jams  at  the  bar  below  Albany,  which  has  now 
been  removed.  Above  Troy  floods  resulted  from  excessive 
run-off  due  to  rains  or  melting  snows.  The  flood  hazard 
has  been  materially  reduced  partly  by  the  construction  of 
storage  reservoirs  in  the  headwaters.  One  of  these  reser¬ 
voirs  is  the  Sacandaga  Reservoir  completed  in  1930  as  a 
part  of  the  river-flow  regulation  program  of  the  State  of 
New  York.  This  reservoir  of  about  30  billion  cubic  feet 
(690,000  acre-feet)  of  storage  and  Indian  Lake  Reservoir 
about  4.5  billion  cubic  feet  (114,000  acre-feet)  of  storage, 
have  greatly  reduced  flood  damage.  The  Indian  Lake 
Reservoir  has  about  one-sixth  the  storage  capacity  of  the 
Sacandaga  Reservoir.  Flood  Heights  at  Albany  and  Troy 
have  been  substantially  reduced  by  reason  of  the  Sacan¬ 
daga  Reservoir. 
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The  Report  further  indicates  that  the  operation  of  the 
Sacandaga  Reservoir  also  increases  low  flows  at  the  Fed¬ 
eral  Troy  Dam.  Assuming  the  same  power  operations  at 
the  Troy  Dam  in  the  future  as  in  the  past,  the  Report  indi¬ 
cates  that  during  the  navigation  season  (April  1  to  Decem¬ 
ber  15  each  year),  the  level  in  the  upper  pool  of  the  Troy 
Dam  would  be  raised  on  the  average  six-tenths  of  a  foot, 
which  while  increasing  the  lift  of  the  lock  affords  greater 
depth  in  the  leading  channel  above  the  dam.  These 

2444  flows  also  increase  the  low-water  stages  below  the 
Troy  Dam  by  about  four-tenths  of  a  foot.  When 

these  increased  flows  would  waste  over  the  dam,  they  are 
utilized  for  the  generation  of  electric  energy. 

Figure  5  attached  to  the  “308  Report’ ’  depicts  by  4 
curves  the  stage  variations  at  the  Troy  Dam  as  calculated 
by  the  Army  Engineers  from  data  covering  the  navigation 
seasons,  April  1  to  December  15  (259  days)  in  each  year 
from  1923  to  1930,  inclusive.  The  upper  2  curves  represent 
flow  conditions  not  modified  by  any  power  draft  at  the 
power  plant  on  the  Troy  Dam.  The  upper  broken-line 
curve  shows  calculations  of  stage  variations  at  the  Troy 
Dam  resulting  from  flows  unregulated  by  the  Sacandaga 
Reservoir.  The  upper  solid-line  curve  shows  calculations 
of  stage  variations  of  the  pool  level  above  the  Troy  Dam 
resulting  from  flows  as  regulated  by  the  Sacandaga  Reser¬ 
voir.  These  curves  indicate  that  an  increase  of  approxi¬ 
mately  one  foot  in  the  upper  pool  level  above  the  Troy 
Dam  during  the  navigation  season  would  result  from  the 
releases  from  the  Sacandaga  Reservoir. 

No  dam  between  the  confluence  of  the  Sacandaga  and 
Hudson  Rivers  and  the  Troy  Dam  has  sufficient  storage 
capacity  in  relation  to  the  Sacandaga  Reservoir  to  permit 
the  reregulation  of  the  regulated  flows  of  the  Sacandaga  or 
to  neutralize  the  downstream  effects  of  that  river.  At 
most,  the  effects  of  the  flows  from  the  Sacandaga  River 
can  be  but  slightly  modified.  The  largest  of  such 

2445  dams  at  Spier  Falls  has  only  150  million  cubic  feet 
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of  storage  capacity  (3500  acre-feet).  The  Spier  Falls  pool 
has  only  *4  of  1%  of  the  storage  capacity  of  the  Sacandaga 
Reservoir.  Otherwise  stated,  the  Sacandaga  Reservoir  has 
200  times  the  capacity  of  the  Spier  Falls  pool. 


The  Issue  of  Effects  on  Downstbeam 
Navigable  Capacity 


I 

i 


i 
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When  a  stream  or  a  part  of  a  stream  or  other  body  of 
water  has  an  appreciable  effect  on  navigable  depths  in  navi¬ 
gable  reaches  of  the  same  stream  or  of  one  with  which  it 
connects,  the  interests  of  interstate  or  foreign  commerce 
are  affected  if  the  navigable  reaches  are  within  the  regula¬ 
tory  control  of  Congress  under  its  authority  to  regulate 
commerce  with  foreign  nations  and  among  the  several 
States.  Both  counsel  agree  to  this  principle  of  law  as 
established  by  decisions  of  the  United  States  Supreme 
Court.  This  principle  of  law  is  reflected  in  the  Federal 
Power  Act ' 

Counsel  for  the  Declarant  based  their  contentions,  that 
the  proposed  Stewarts  Bridge  project  and  the  regulated 
flows  of  the  Sacandaga  River  from  the  Sacandaga  Reser¬ 
voir  do  not  affect  downstream  navigable  capacity,  on  such 
understanding  of  the  law.  While  it  was  argued  that  the 
Commission  should  limit  the  application  of  this  rule  of  law 
to  the  question  of  whether  the  proposed  construction  at 
Stewarts  Bridge  would  cause  the  downstream  effects,  both 
opinion  evidence  and  arguments  were  addressed  to 
2446  whether  the  existing  regulated  flows  of  the  Sacan¬ 
daga  below  the  Conklingville  Dam  have  appreciable 
effects  upon  admittedly  navigable  reaches  of  the  Hudson 
below  Fort  Edward.  Such  contentions  were  analyzed 
above. 

Staff  Counsel  recognized  this  issue  but,  pursuant  to 
stated  purpose,  refrained  from  introducing  any  affirmative 
evidence  on  the  issue,  electing  to  stand  solely  on  the  issue 
of  navigability  of  the  Sacandaga  and  Hudson  at  points  well 
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above  their  confluence.  In  fact,  they  made  a  motion  to 
strike  much  of  the  opinion  testimony  of  Declarant’s  expert 
witness  bearing  upon  this  issue — some  of  which  stands  on 
this  record  as  uncontroverted  evidence  of  undoubted  weight 
that  the  regulation  of  the  flows  of  the  Sacandaga  by  the 
operation  of  the  Sacandaga  Reservoir  has  produced  sub¬ 
stantial  beneficial  effects  upon  downstream  navigation  by 
reducing  the  danger  of  damage  from  floods,  which  had 
been  recurrent  and  disastrous,  and  by  increasing  low  flows 
during  critical  dry  periods.  Beneficial  effects  are  as  oper¬ 
ative  in  law  as  adverse  effects.  When  the  motion  had  been 
denied  to  prevent  stripping  the  record  of  this  relevant  and 
material  evidence,  Staff  Counsel  indicated  that  some  of  the 
documentary  evidence  of  record  would  be  used  to  rebut  the 
contentions  of  the  Declarant.  However,  in  their  brief, 
Staff  Counsel  state : 

“that  there  is  not  sufficient  evidence  on  the  subject  of  the 
effect  of  the  proposed  project  in  the  record  to  justify  a 
finding  of  any  kind  on  this  aspect.” 

2447  They  continue : 

“It  follows,  therefore,  that  no  valid  finding  upon  the 
question  of  the  effect  of  the  proposed  project  upon  the 
navigable  capacity  of  the  Hudson  River  or  the  interests  of 
interstate  or  foreign  commerce  can  be  made  without  fur¬ 
ther  hearing  on  this  point.” 

Staff  Counsel  clearly  summarized  their  position  in  these 
words: 

“Since  staff  counsel’s  presentation  at  the  hearing  and 
in  this  brief  is  based  upon  the  single  premise  that  the 
Sacandaga  River  is  a  navigable  water  of  the  United  States 
at  the  point  of  installation  of  the  proposed  project  and 
above  it,  a  discussion  of  the  question  of  whether  a  project 
upon  a  non-navigable  tributary  of  a  navigable  stream  re¬ 
quires  a  license  under  the  Federal  Power  Act  will  not  be 
undertaken  at  this  time.  Consideration  of  the  question  of 
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the  effect  of  the  proposed  plant  upon  the  navigable  depths 
of  the  Hudson  River  has  been  limited  to  a  few  comments 
upon  the  inadequacy  of  the  presentation  on  this  aspect  of 
the  case.” 

Staff  Counsel  recommended  that  the  Presiding  Examiner 
and  the  Commission  pass  solely  on  navigability  “without 
further  consideration  of  the  question  of  what  effect,  if  any, 
the  proposed  development  would  have  upon  the  interests  of 
interstate  or  foreign  commerce  below  the  proposed  plant.” 
Staff  Counsel  submitted  proposed  findings  and  conclusions 
only  on  navigability,  not  on  effects  downstream, 

“expressly  reserving  the  right,  if  such  issue  must  later  be 
decided  by  the  Commission,  to  propose  further  findings 
upon  the  question  of  the  effect,  if  any,  the  proposed  Stew¬ 
arts  Bridge  project  would  have  upon  the  interests  of  inter¬ 
state  or  foreign  commerce  below  the  project  site.” 

The  statement  of  Staff  Counsel  on  this  issue  is  met 
squarely  by  the  facts  of  record  hereinabove  found. 
2448  This  decision  differs  with  their  position  on  this  issue 
only  by  dealing  with  the  issue  on  the  factual  record 
as  required  by  the  controlling  statutes  and  regulations  and 
in  accord  with  established  principles  of  law  developed. 
This  decision  does  not  ignore  it,  leave  it  undeveloped  and 
undecided,  as  they  recommended. 

The  contentions  of  Counsel  for  the  Declarant  as  to  no 
effect  on  navigation  were  set  forth  above.  One  contention 
is  that,  by  giving  absolute  priority  to  navigation,  the  State 
of  New  York  by  regulation  prevents  downstream  effects  on 
navigation.  The  argument  in  fact  concedes  downstream 
effects.*  The  State’s  mode  of  regulation,  it  is  argued,  trans¬ 
fers  the  downstream  effects  from  effects  on  navigable 
depths  to  effects  on  power  generation.  That  there  are  ef¬ 
fects  on  the  volumes  of  water  in  each  of  the  navigable  pools 

*  Declarant’s  expert  witness  testified  that:  ‘ 1  All  of  our  studies  on  the  Hud¬ 
son,  including  the  water  power  survey,  from,  1920  on  to  the  date  of  stocking 
and  construction  of  the  Sacandaga  Reservoir,  utilized  the  Sacandaga  Reservoir 
as  the  prime  regulator  of  power  on  the  Hudson.”  (T.  83,  84) 
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is  conceded.  The  mode  of  State  regulation  does  not  pre¬ 
vent  the  increased  volumes  of  water  from  reaching  the 
navigable  pools.  It  merely  deflects  them  through  the  power 
plants.  The  fallacy  of  this  argument  is  made  clear  by  as¬ 
suming  an  opposite  regulatory  policy  by  the  State.  Instead 
of  giving  navigation  an  absolute  priority  in  the  use  of 
water,  suppose  the  State  regulated  these  dams  and  power 
plants  so  as  to  give  the  power  plants  an  absolute  priority 
on  the  use  of  fixed  flows  of  water,  thus  disregarding 

2449  the  resulting  variations  in  navigable  depths.  Be¬ 
cause  power  interests  pay  a  substantial  proportion 

of  the  costs  of  river  regulation  and  of  the  maintenance  of 
navigation  facilities,  including  the  costs  of  the  Sacandaga 
Reservoir,  this  assumption  might  become  true  at  some 
future  time,  if  canals  should  fall  into  disuse  by  reason  of 
changes  in  commercial  transportation  methods.  Naviga¬ 
tion  on  the  Feeder  Canal  has  been  closed  by  the  State. 
Under  such  changed  regulatory  conditions  of  operation, 
the  increased  flows  during  critical-flow  periods  would  be¬ 
come  very  apparent  as  affecting  navigable  channel  depths. 
It  is,  therefore,  a  legal  argument  not  engineering  evidence, 
which  the  expert  witness  put  on  the  record.  The  mode  of 
regulation  by  the  State  of  New  York  does  not  prevent  in 
dry  seasons  of  the  year  the  effects  on  navigable  reaches  of 
the  reinforced  flows  released  from  the  Sacandaga  Reser¬ 
voir.  To  hold  that  would  be  as  specious  as  to  hold  that 
merely  because  lockage  and  leakage  required  only  about 
400  second-feet  per  day  to  maintain  navigable  depths  in 
the  pools,  the  total  flow  of  the  Hudson  above  Fort  Edward 
exceeding  400  second-feet  create  no  effects  downstream. 
It  is  obvious  that  such  a  flow  as  5,000  second-feet  at  Me- 
chanicville  (on  August  31,  1935)  has  a  substantial  effect 
on  lower  navigable  reaches,  not  only  as  to  the  essential  400 
second-feet,  assumed  in  this  example,  but  also  as  to  the  re¬ 
maining  4,600  second-feet  of  flow. 

The  other  contention  is  that  the  volumes  of  flow  in 

2450  excess  of  that  required  to  maintain  lockage  and  leak- 
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age  in  the  canalized  Hudson  below  Fort  Edward  have 
no  effects  on  navigation.  It  has  been  shown  that  flows 
necessary  to  maintain  the  navigable  depths  are  relatively 
small  The  excess  flows  are  not  necessary.  The  natural 
flow  of  the  stream  is  sufficient  and  would  be  sufficient  even 
if  the  Conklingville  Dam  were  shut  down  so  that  no  water 
from  the  Sacandaga  Reservoir  came  into  the  Hudson  River 
for  a  period  of  time.  But  such  opinion  evidence  is  speci¬ 
ous.  It  is  in  direct  conflict  with  factual  testimony  of  the 
witness  which  is  confirmed  by  other  testimony,  that  flood 
danger  and  damage  have  been  reduced  and  that  low  flows 
have  been  increased.  The  theory  of  “necessary  water* *  to 
maintain  the  canalized  facilities  is  merely  a  specious  argu¬ 
ment.  What  is  operative  is  the  physical  effects  as  they  ex¬ 
ist.  What  the  argument  suggests  is  that  the  canalized  Hud¬ 
son  could  be  maintained  even  if  the  Sacandaga  River  did 
not  exist.  Be  that  as  it  may.  But  in  fact  it  does  exist  and 
its  substantial  effects  on  the  navigable  reaches  cannot  be 
ignored  or  avoided  by  mere  arguments.  One  way  to  meas¬ 
ure  the  effects  is  to  note  the  total  flow  at  Hadley  (below 
the  mouth  of  the  Sacandaga)  during  lowest-flow  periods 
and  the  percentage  of  that  total  flow  which  the  Sacandaga 
contributed.  This  has  been  tabulated  in  Appendix  A. 
From  1932  to  1944,  inclusive,  the  Sacandaga  contributed 
between  65.4%  (in  1938)  and  88.5%  (in  1934)  of  the  total 
flow  during  the  average  annual  lowest-flow  periods 
2451  of  seven  days  shown  in  the  table.  It  is  obvious  that 
the  total  flow  of  the  Hudson  below  Hadley,  which  is 
but  slightly  augmented  before  it  reaches  Fort  Edward,  af¬ 
fects  the  navigable  reaches  below  Fort  Edward.  It  also 
contributes  the  water  used  by  Feeder  Canal.  In  summary, 
therefore,  whatever  downstream  effects  the  total  flow  be¬ 
low  Hadley  has  in  terms  of  any  engineering  measurements 
in  the  lowest-flow  periods  of  these  years,  the  Sacandaga  con¬ 
tributed  from  65.4%  to  88.5%  of  such  effects.  Hi  critical 
dry  periods  such  effects,  demonstrably  caused  by  the  Sacan¬ 
daga,  are  substantial  and  unavoidable. 
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Declarant's  expert  witness,  a  most  eminent  hydraulic 
engineer,  who  has  had  a  long  and  exhaustive  knowledge  of 
the  hydrology  of,  and  of  hydraulic  structures  on,  the  Hud¬ 
son  and  its  tribuaries,  testified  that  he  had  a  part  in  design¬ 
ing  the  Sacandaga  Reservoir,  that  the  objectives  of  the 
Conservation  Law  of  the  State  of  New  York  and  of  his  en¬ 
gineering  designs  were  so  to  regulate  the  Sacandaga  River 
as  to  produce  beneficial  effects  on  the  Hudson  all  the  way 
down  to  Albany,  and  that  after  some  17  years  of  actual 
operations  of  that  reservoir  he  found  that  the  original  ob¬ 
jectives  had  been  accomplished.  Of  these  objectives,  two 
necessarily  affect  navigable  reaches.  They  are  reduction 
of  flood  heights  and  increase  of  low  flows  in  dry  seasons  of 
the  year.  Improvement  of  sanitation  in  the  navigation 
pools  by  regulated  flows  is  the  third  objective.  Even  this 
has  some  bearing  upon  navigation.  These  beneficial 
2452.  effects  on  navigation  are  unquestioned  on  this  rec¬ 
ord.  The  mitigation  of  flood  damage  on  navigable 
channels  of  commerce  has  been  an  historic  basis  of  Federal 
jurisdiction  since  the  early  days  of  the  nation.. 

Even  if  no  other  engineering  evidence  of  effects  on  down- 
stream  navigation  were  found  in  this  record,  the  facts  of 
reduction  of  flood  heights  and  substantially  increased  low 
flows  are  sufficient.  Perhaps  to  establish  the  minutia  of 
hydraulic  effects  at  each  of  the  navigation  stages  would  be 
to  belabor  the  obvious,  but  facts  of  that  character  have 
been  found  above.  More  evidence  of  such  detailed  effects 
could  have  been  put  into  evidence,  if  only  to  fill  in  some 
gaps  in  engineering  records  now  in  evidence.  Such  data 
exists  in  official  records. 

The  contentions  of  both  counsel  in  regard  to  this  issue 
indicate  some  confusion  as  to  the  real  issue,  which  is 
whether  the  flows  of  the  Sacandaga  River  affect  navigation 
in  the  downstream  navigable  reaches.  If  the  flows  from 
the  Sacandaga  have  appreciable  effects  on  the  navigable 
reaches,  the  interests  of  interstate  or  foreign  commerce 
would  be  affected  and  that  reach  of  the  Sacandaga,  which 


creates  such  effects,  and  those  reaches  of  the  Hudson  below 
the  mouth  of  the  Sacandaga,  which  carry  such  effects  down¬ 
stream  to  the  navigable  reaches,  are  parts  of  streams  over 
which  Congress  has  jurisdiction  under  its  authority  to 
regulate  commerce  with  foreign  nations  and  among  the 
several  States.  The  facts  demonstrating  the  effects 

2453  of  both  the  natural  flows  and  the  existing  regulated 
flows  of  the  Sacandaga  on  navigable  reaches  of  the 

Hudson  have  been  found  above. 

Further  to  clarify  this  issue,  two  different  factual  situ¬ 
ations  which  may  obtain  in  a  non-navigable  .reach  of  a 
stream  must  be  distinguished.  In  one  situation  it  may  be 
assumed  that  existing  regulated  flows  of  the  Sacandaga  do 
not  affect  downstream  navigable  depths.  In  such  situation 
the  proposed  Stewarts  Bridge  project  must  be  found  to 
cause  new  and  appreciable  downstream  effects  before  a 
license  would  be  required.  The  Sacandaga  being  non-navi¬ 
gable  in  fact  and  it  being  assumed  that  no  effect  on  down¬ 
stream  navigation  exists  prior  to  the  construction  of  the 
proposed  Stewarts  Bridge  project,  there  would  be  no  fac¬ 
tual  basis  for  interstate  or  foreign  commerce  regulatory 
power,  unless  and  until  the  new  project  itself  by  reregu¬ 
lating  the  stream  flow  cmses  effects  upon  downstream  navi¬ 
gable  reaches.  Under  these  conditions  a  run-of-the  stream 
plant  would  not  reregulate  flows,  hence  no  license  would  be 
required  for  the  proposed  Stewarts  Bridge  project  This 
is  the  situation  which  counsel  for  the  Declarant  argues  now 
exists. 

But  a  contrasting  situation  actually  exists  in  the  non- 
navigable  Sacandaga  before  the  Stewarts  Bridge  project 
is  constructed,  which  is  that  the  existing  flows  of  the  Sacan¬ 
daga,  whether  caused  by  natural  volumes  or  variations  of 
flow  or  by  existing  regulation  of  flows,  already  exert  ap¬ 
preciable  effects  upon  navigable  reaches  below.  The 

2454  basis  of  Federal  jurisdiction  and  licensing  power 
already  exists  because  the  interests  of  interstate  or 

foreign  commerce  are  already  affected.  Congress  already 
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has  regulatory  licensing  control  pursuant  to  the  Federal 
Power  Act  in  the  protection  of  the  interests  of  interstate 
or  foreign  commerce. 

The  detailed  facts  of  record  regarding  seasonal  volumes 
of  flow  in  the  Sacandaga  and  downstream  in  the  Hudson 
have  been  found  above.  It  is  only  necessary  to  find  the 
ultimate  facts  which  are  that  this  is  a  situation  obtaining 
on  the  non-navigable  Sacandaga  River,  in  which  the  exist¬ 
ing  flows  already  cause  appreciable  effects  on  downstream 
navigable  reaches  and  thereby  on  the  interests  of  inter¬ 
state  or  foreign  commerce.  The  conclusion  of  law,  there¬ 
fore,  is  that  the  Sacandaga  River  from  the  upper  reaches 
of  the  Sacandaga  Reservoir  to  its  mouth,  and  the  Hudson 
River  below  Hadley  to  its  mouth,  are  parts  of  streams  over 
which  Congress  has  jurisdiction  under  its  authority  to 
regulate  commerce  with  foreign  nations  and  among  the 
several  States.  (See  Findings  7,  8, 10,  and  11.) 

Where  the  cause  of  jurisdiction  already  exists,  further 
causation  of  downstream  effects  does  not  have  to  be  found. 
Federal  jurisdiction  already  existing  does  not  require  any 
finding  of  new  grounds  for  its  exercise.  The  jurisdiction 
of  Congress,  whether  by  reason  of  navigation-in-fact  or  of 
downstream  on  navigation,  is  the  same  in  completeness  of 
regulatory  and  licensing  control  because  both  navi- 
2455  gation-in-faet  and  effects  upon  downstream  naviga¬ 
tion  cause  the  interests  of  interstate  or  foreign  com¬ 
merce  to  be  affected. 

Staff  Counsel  takes  no  position  regarding  the  situation 
which  actually  exists  on  the  Sacandaga  before  the  proposed 
Stewarts  Bridge  project  is  constructed,  namely,  that  the 
basis  of  Federal  regulatory  jurisdiction,  by  licensing  under 
the  Federal  Power  Act,  already  exists.  They  seem  to  con¬ 
cede  that  the  proposed  project  must  of  itself  cause  new 
effects  on  interstate  or  foreign  commerce,  even  though  the 
effects  which  create  Federal  jurisdiction  over  that  reach  of 
the  Sacandaga  already  exist. 
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Counsel  for  Declarant,  however,  addressed  opinion  evi¬ 
dence  and  contentions  to  the  absence  of  any  downstream 
effects  on  navigation,  both  of  the  existing  regulated  flows 
of  the  Sacandaga  Reservoir  before  the  proposed  project 
is  constructed,  and  of  the  regulated  flows  below  Stewarts 
Bridge  after  the  proposed  project  is  constructed.  They 
clearly  established  that  the  proposed  project  as  a  run-of- 
the-stream  plant  cannot  substantially  change  the  previously 
existing  regulated  flows  and  downstream  effects  which  they 
produce.  This,  of  course,  means  that  the  regulated  flows 
of  the  Sacandaga,  which  would  become  the  flows  of  the  pro¬ 
posed  project,  will  continue  to  affect  downstream  naviga¬ 
tion,  and  thereby  the  interests  of  interstate  or  foreign  com¬ 
merce,  which  effects  are  the  basis  of  Federal  licens- 
2456  ing  power.  The  proposed  project  necessarily  be¬ 
comes  a  part  of  the  existing  regulation  of  flows  and 
downstream  effects  of  the  Sacandaga  which  already  exist. 

Brief  analysis  demonstrates  the  necessity  for  the  Fed¬ 
eral  licensing  power  to  apply  to  any  proposed  obstruction 
across  this  reach  of  the  Sacandaga.  Such  a  project  must 
either  reregulate  the  existing  regulated  flows  or  fail  to  re¬ 
regulate  such  flows  appreciably,  as  in  the  case  of  such  a 
run-of-the-stream  plant  as  Declarant  proposes  to  construct. 
Should  a  proposed  project  be  found  capable  of  reregulat¬ 
ing  the  existing  regulated  flows,  Federal  licensing  regula¬ 
tion  would  be  necessary  to  guard  against  such  reregulation 
as  might  destroy  existing  benefits  to  interstate  or  foreign 
commerce  now  resulting  from  the  existing  regulated  flows 
of  the  Sacandaga  or,  contrariwise,  as  would  modify  the 
existing  flows  so  as  to  produce  new  effects  on  interstate  or 
foreign  commerce.  It  seems  clear  that  if  the  proposed 
Stewarts  Bridge  project  either  actually  or  potentially 
would  reregulate  the  flows  of  the  Sacandaga,  it  would  be 
subject  to  license  under  even  the  most  narrow  construction 
of  tiie  Federal  Power  Act. 

The  fact  that  the  proposed  Stewarts  Bridge  project  will 
not  appreciably  reregulate  the  regulated  flows  of  the 


Sacandaga  does  not  exempt  it  from  the  existing  Federal 
power  to  regulate  that  reach  of  the  Sacandaga  Biver 
through  licenses  under  the  Federal  Power  Act.  That  this 
is  the  proper  conclusion  of  law  is  easily  demonstra- 

2457  ble.  If  the  Federal  power  to  regulate  a  stream,  which 
already  affects  the  interests  of  interstate  or  foreign 

power,  could  be  avoided  by  merely  constructing  run-of-the- 
stream  projects  thereon,  which  could  not  reregulate  the 
flows  of  the  stream,  the  Federal  Power  Act  and  Congres¬ 
sional  power  to  protect  the  interests  of  interstate  or  foreign 
commerce,  and  streams  or  parts  of  streams  that  effect  navi¬ 
gation,  could  be  rendered  useless  in  the  situation  here  ex¬ 
isting  and  in  many  other  situations.  Federal  jurisdiction 
for  these  purposes  on  many  streams  could  be  wholly  de¬ 
feated  merely  by  constructing  run-of-the-stream  projects. 
On  many  rivers  over  which  Congress  already  has  jurisdic¬ 
tion  under  its  authority  to  regulate  interstate  and  foreign 
commerce,  the  construction  of  run-of-the-stream  plants 
could  prevent  the  development  of  the  river,  in  accordance 
with  a  comprehensive  plan  best  adapted  to  serve  the  inter¬ 
ests  of  such  commerce,  which  objective  of  Congressional 
power  is  expressed  in  the  Federal  Power  Act.  Section 
23(b)  is  but  one  of  several  provisions  which  express  this 
Congressional  objective.* 

It  is,  therefore,  determined  that  the  intent  of  the  Federal 
Power  Act,  as  supported  by  the  law  of  decided  cases,  re¬ 
quires  the  decision  “that  the  proposed  Stewarts  Bridge  proj¬ 
ect  would  affect  the  interests  of  interstate  or  .  foreign  com¬ 
merce.  (See  Finding  12.) 

2458  FINDINGS  AND  CONCLUSIONS 

Upon  the  record  in  this  proceeding,  it  is  found  and  con¬ 
cluded  that: 

1.  From  its  mouth  to  Troy,  the  Hudson  Biver  is  a  tidal 
river,  which  has  been  navigable  in  fact  since  Colonial  days, 
and  in  the  improvement  of  which,  including  the  construc- 


•  See  Section*  4(e),  4(g),  7(a),  10(a)  and  10(c). 
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tion  of  the  Federal  Troy  Dam  and  channel-deepening  oper¬ 
ations,  the  Federal  Government  has  expended  moneys  dur¬ 
ing  the  past  one  hundred  years. 

2.  From  Troy  to  Fort  Edward  the  Hudson  River  was,  in 
its  natural  state  and  despite  interrupting  falls  and  rapids, 
navigable  in  fact  in  Colonial  and  Revolutionary  days,  hav¬ 
ing  afforded  water  transportation,  involving  portages,  for 
military  supplies  and  civil  commerce,  which,  after  portages 
from  Fort  Edward  overland  to  Wood  Creek  and  Lake 
Champlain  or  to  Lake  George,  proceeded  northward  to 
Canada.  In  the  improvement  of  navigation  in  this  reach, 
the  State  of  New  York  constructed  the  old  Champlain  Canal 
in  the  period  1817  to  1827  and  the  new  Champlain  Canal  in 
1916  by  which  this  reach  has  become  completely  canalized 
and  is  operated  as  a  part  of  the  State  Barge  Canal  System, 
which  extends  overland  to  Lake  Champlain,  and  thence  into 
Canada. 

3.  From  its  mouth  to  Fort  Edward,  the  Hudson  River  is 

a  navigable  water  of  the  United  States. 

2459  4.  From  Fort  Edward  to  Glens  Falls,  the  Hudson 

River  was  not  navigable  in  its  natural  state  due  to  a 
series  of  high  falls  and  its  steep  gradient;  but  in  1829  the 
State  of  New  York  completed  the  construction  of  the  Glens 
Falls  Feder  Dam  and  the  Feeder  Canal,  thus  providing,  in 
lieu  of  portages  around  the  series  of  falls,  a  continuous 
waterway  for  boat  navigation  to  the  upper  reaches  of  the 
Feeder  Dam  pool  above  Glens  Falls.  More  than  one  hun¬ 
dred  years  of  commercial  navigation  to  Glens  Falls  by 
means  of  these  facilities  have  demonstrated  the  reason¬ 
ableness  of  these  improvements  for  utilizing  the  navigable 
capacity  of  this  reach  of  the  river. 

5.  Between  Fort  Edward  and  the  upper  reaches  of  the 
Feeder  Dam  pool,  the  Hudson  River,  the  Feeder  Canal,  and 
that  section  of  the  Champlain  Canal  between  its  summit 
connection  with  the  Feeder  Canal  and  Fort  Edward  are 
navigable  waters,  of  the  United  States. 

6.  From  the  Feeder  Dam  pool  to  the  mouth  of  the  Sacan- 
daga  River,  at  Hadley,  the  Hudson  River  was  not  naviga- 
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ble  in  its  natural  state  due  to  a  series  of  falls  and  its  steep 
gradient,  and  the  navigable  capacity  of  the  flow  of  the 
stream  in  this  reach  has  not  been  harnessed  by  canals  or 
other  navigation  facilities.  The  only  commercial  use  made 
of  the  navigable  capacity  of  this  reach  has  been  the  down¬ 
stream  floatation  of  large  volumes  of  logs  and  timber  prod¬ 
ucts  from  the  upper  reaches  of  the  Hudson  and  the  Sacan- 

daga  River,  none  of  which  have  been  shown  to  have 

2460  reached  out-of-state  destinations  by  water  transport 

This  reach  has  not  been  shown  to  be  navigable  waters 

of  the  United  States. 

7.  From  Fort  Edward  to  the  mouth  of  the  Sacandaga 
River,  the  flows  of  this  reach  of  the  Hudson  River  have 
continuously  affected  the  interests  of  interstate  or  foreign 
commerce  by  the  necessary  influences  of  the  volume  and 
variation  of  its  flows  upon  the  navigable  reaches  down¬ 
stream.  In  high-flow  periods  the  effects  were  disastrously 
adverse,  endangering  and  damaging  downstream  naviga¬ 
tion  facilities  by  floods.  In  low-flow  periods  the  effects 
were  beneficial  in  maintaining  necessary  depths  in  the  navi¬ 
gation  pools  between  Fort  Edward  and  Troy.  After  stream 
regulating  reservoirs  were  constructed  upstream,  the  re¬ 
sulting  regulated  flows  of  this  reach  have  affected  down¬ 
stream  navigable  reaches  by  reducing  the  danger  and  dam¬ 
age  of  floods  and  by  reinforcing  low  flows  by  the  release 
of  water  from  storage  reservoirs.  The  principal  regula¬ 
tory  influences  on  the  flows  of  this  reach  come  from  the 
Sacandaga  River. 

8.  From  its  mouth  to  the  confluence  of  the  Sacandaga 
River  at  Hadley,  the  Hudson  River  is  subject  to  the  juris¬ 
diction  of  Congress  under  its  authority  to  regulate  com¬ 
merce  with  foreign  nations  and  among  the  several  States. 
As  defined  in  Sec.  3(8)  of  the  Federal  Power  Act,  the  Hud¬ 
son  River  from  its  mouth  to  the  upper  reaches  of  the  Glens 
Falls  Feeder  Dam  pool,  including  the  Feeder  Canal  and 

that  portion  of  the  Champlain  Canal  from  the  point 

2461  of  juncture  of  the  Feeder  Canal  to  Fort  Edward,  are 
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navigable  waters  of  the  United  States.  As  to  the 
reaches  between  its  mouth  and  the  Glens  Falls  Feeder  Dam 
pool,  Federal  jurisdiction  under  the  authority  of  Congress 
to  regulate  interstate  and  foreign  commerce  is  found  to 
exist  by  reason  of  the  long-continued  existence  of  naviga¬ 
tion-in-fact  by  the  transportation  of  persons  and  property 
in  interstate  or  foreign  commerce  on  this  continuous  water¬ 
way  in  its  natural  or  improved  condition  notwithstanding 
interruptions  between  navigable  parts  by  falls  or  rapids. 
Federal  jurisdiction  is  found  in  part  by  reason  of  the  ex¬ 
penditure  of  Federal  funds  in  the  improvement  of  naviga¬ 
tion  in  the  lower  reaches  of  the  river,  which  navigable 
reaches  are  affected  by  all  of  the  upstream  reaches  to  the 
mouth  of  the  Sacandaga  River.  As  to  the  reach  from  Fort 
Edward  to  the  mouth  of  the  Sacandaga  River,  Federal 
jurisdiction  is  found  by  reason  of  the  effects  upon  inter¬ 
state  or  foreign  commerce  of  the  flows  of  this  reach,  both 
in  tiie  natural  state  of  the  stream  and  as  regulated  by  up¬ 
stream  reservoirs,  which  effects  are  found  to  have  been 
continuous,  essential,  substantial  and  unavoidable  upon  all 
of  the  lower  navigable  reaches  and  to  have  caused  large 
expenditures  by  both  the  Federal  Government  and  the 
State  of  New  York  for  the  purpose  of  containing  and  con¬ 
trolling  such  effects  upon  navigable  reaches  and  thereby 
upon  the  interests  of  interstate  or  foreign  commerce. 
2462  9.  The  Sacandaga  River  was  not  navigable  in  its 

natural  state,  nor  did  it  have  navigable  capacity  ex¬ 
cept  in  one  natural  pool  above  Conklingville.  There  has 
never  been  navigation-in-fact  nor  attempts  to  use  or  har¬ 
ness  its  flow  for  navigation  purposes,  except  for  the  driv¬ 
ing  of  logs  downstream  and  for  the  transportation  of  cer¬ 
tain  timber  products  across  the  Conklingville  pool,  with 
the  aid  of  impounding  flash-dams.  Continuous  water  trans¬ 
portation  of  logs  or  timber  products  down  the  Sacandaga 
River  and  the  Hudson  River  in  interstate  or  foreign  com¬ 
merce  has  not  been  shown.  On  the  facts  shown,  the  Sacan¬ 
daga  River  is  not  a  navigable  water  of  the  United  States. 
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10.  The  flows  of  the  Sacandaga  River,  both  in  the  natu¬ 
ral  state  of  the  stream  and  as  now  regulated,  have  continu¬ 
ously  affected  the  interests  of  interstate  or  foreign  com¬ 
merce  since  the  beginning.of  such  commerce  in  the  naviga¬ 
ble  reaches  of  the  Hudson  River  by  the  necessary  influences 
of  the  volume  and  variation  of  its  flows  upon  the  navigable 
reaches  of  the  Hudson  River.  Before  the  Sacandaga  Res¬ 
ervoir  was  created  by  the  construction  of  the  Conklingville 
Dam,  the  Sacandaga  River  contributed  substantially  to 
floods  in  the  navigable  reaches  of  the  Hudson.  The  Conk¬ 
lingville  Dam  was  constructed  in  1930,  and  is  owned  and 
operated  by  the  Hudson  River  Regulating  District,  a  public 
corporation  of  the  State  of  New  York,  created  pursuant 
to  Article  VII  of  the  Conservation  Law  of  the  State  of  New 

York,  for  the  purpose  of  “the  regulation  of  the  flow 
2463  of  the  Hudson  River  and  its  tributaries  within  such 
district,1  for  the  benefit  of  the  public  welfare,  includ¬ 
ing  public  health  and  safety.” 2  The  regulated  flows  of  the 
Sacandaga  River  since  1930  have  substantially  affected  the 
interests  of  interstate  or  foreign  commerce  by  reducing 
flood  heights  and  the  danger  of  flood  damage  in  the  navi¬ 
gable  reaches  downstream  and  by  increasing  navigable  ca¬ 
pacity  in  each  of  the  readies  below  Fort  Edward  in  sea¬ 
sonal  periods  of  low  flow. 

11.  From  the  upper  reaches  of  the  Sacandaga  Reservoir 
near  Northville  to  its  mouth,  the  Sacandaga  River  is  sub¬ 
ject  to  the  jurisdiction  of  Congress  under  its  authority  to 
regulate  commerce  with  foreign  nations  and  among  the  sev¬ 
eral  States.  Federal  jurisdiction  is  found  by  reason  of  the 
effects  of  the  flows  of  the  Sacandaga  upon  the  interests  of 
interstate  and  foreign  commerce  in  the  navigable  reaches 
of  the  Hudson.  The  Federal  regulatory  jurisdiction  over 

i“.  .  .  covering  the  area  of  the  -watershed  of  the  Hudson  River,  and  its 
tributaries  lying  -within  the  State  of  New  York,  above  the  intersection  of 
the  Southern  boundary  line  of  the  Counties  of  Albany  and  Rensselaer  with  said 
river,  excepting  therefrom  the  watersheds  of  the  Mohawk  River  and  its 
tributaries  .  .  .**  Quoted  from  the  certificate  cited  in  Note  2  below. 

2  Certificate  of  Final  Order  creating  the  Hudson  River  Regulating  District 
by  the  Water  Control  Commission,  dated  Albany,  New  York,  August  2,  1922. 
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the  Sacandaga  is  exercisable  by  the  licensing  powers  of  the 
Commission  under  the  provisions  of  the  Federal  Power 
Act. 

2464  12.  The  proposed  Stewarts  Bridge  project  would 
be  constructed  across  the  Sacandaga  River  within  a 

reach  thereof  that  is  subject  to  Federal  regulatory  juris¬ 
diction  under  the  licensing,  provisions  of  the  Federal  Power 
Act.  By  becoming  a  part  of  that  reach  of  the  Sacandaga 
River  and  of  its  effects  upon  downstream  navigation,  the 
proposed  Stewarts  Bridge  project  would  affect  the  inter¬ 
ests  of  interstate  or  foreign  commerce.  No  permit  or  valid 
right-of-way  for  the  proposed  project  has  been  shown  to 
exist.  Until  a  license  from  the  Commission  under  the  pro¬ 
visions  of  the  Federal  Power  Act  has  been  applied  for, 
issued,  and  accepted  by  the  Declarant,  the  proposed  con¬ 
struction  may  not  lawfully  be  undertaken. 

13.  No  public  lands  or  reservations  of  the  United  States 
have  been  shown  to  be  affected  by  the  proposed  construc¬ 
tion  of  the  Stewarts  Bridge  project. 

2465  .  DETERMINATION  AND  ORDER 

Wherefore,  subject  to  review  by  the  Commission  on  ap¬ 
peal  or  its  own  motion,  as  provided  in  its  Rules  of  Practice 
and  Procedure : 

It  Is  Determined  that  the  interests  of  interstate  or  for¬ 
eign  commerce  would  be  affected  by  the  construction  of  the 
proposed  Stewarts  Bridge  project;  and 
It  Is  Ordered  that  before  undertaking  the  construction 
of  the  Stewarts  Bridge  project.  Declarant  shall  have  ap¬ 
plied  for  and  shall  have  received  a  license  pursuant  to  the 
Federal  Power  Act  and  the  rules  and  regulations  of  the 
Commission  thereunder. 

This  9th  day  of  February,  1948 

Emery  J.  Woodall 
Presiding  Examiner 
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Appendix  A 

(See  Decision,  p.  36) 

Average  Annual  Lowest  Flow  foe  Seven-Day  Period 
During  Navigation  Season 
1932-1944,  Inclusive 

(Ref.  USGS  Water  Supply  Papers) 

Average  Daily  Flow  in  Second-Feet 


Hudson 

River 

at 

Year4  Hadley 

Sacandaga 

River 

at 

Conkling- 

ville 

Hudson 

River 

and 

Sacandaga 

River 

(Total) 

1934* 

2991 

2302 

2601 

1933 

350 

2389 

2739 

1941 

398 

1049 

1447 

1936 

513 

1891 

2404 

1939 

555 

1708 

2263 

1944 

622 

1886 

2508 

1943* 

7162 

1867 

2583 

1938 

802 

1517 

2319 

1932 

828 

2058 

2886 

1942 

850 

1755 

2605 

1935 

891 

2103 

2994 

1940 

927 

1917 

2844 

1937* 

10153 

2226 

3241 

%  of  Flow  in  Hudson 
R.  from  Sacandaga  R. 


Below 

Mechanic- 

Hudson 

Hadley 

ville 

River 

Drainage 

Drainage 

at 

Area 

Area 

Mechanic- 

2708 

4500 

ville 

Sq.  ML 

Sq.  ML 

2711 

88.5 

84.9% 

3049 

87.2 

78.4 

1684 

72.5 

62.3 

2506 

78.7 

75.5 

2290 

75.5 

74.6 

2589 

75.2 

72.8 

2741 

72.3 

68.1 

2631 

65.4 

57.7 

3459 

71.3 

59.5 

2799 

67.4 

62.7 

4076 

70.2 

51.6 

3121 

67.4 

61.4 

3836 

68.7 

58.0 

*  The  lowest  low-flow  period  was  in  1934;  the  highest  low-flow  pe¬ 
riod  was  in  1937;  and  the  median  low-flow  period  occurred  in  1943. 

1  Average  daily  flow  for  the  year  1934  is  2023  second  feet,  and  dur¬ 
ing  the  seven-day  period  of  maximum  flow,  April  12-18,  is  12  843  sec¬ 
ond  feet 


2  Average  daily  flow  for  the  year  1943  is  3231  second  feet  and  dur¬ 
ing  the  seven-day  period  of  maximum  flow,  May  9-15,  is  14  600  sec¬ 
ond  feet. 


3  Average  daily  flow  for  the  year  1937  is  3318  second  feet  and  dur¬ 
ing  the  seven-day  period  of  maximum  flow,  May  15-21,  is  13,143  sec¬ 
ond  feet 


4  The  7-day  periods  used  were:  Aug.  13-19,  1932;  July  16-22  1933- 
July  20-26,  1934;  Aug.  27-Sept.  2,  1935;  July  31-Aug.  6,  1936*  July 
22-28,  1937;  June  20-26,  1938;  Sept  1-7,  1939;  Aug.  19-25  1940;  Sept 
26-Oct  2,  1941;  Aug.  23-29,  1942;  Oct  9-15,  1943;  Sept.  3-9,  1944 
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Appendix  B 

2467  (See  Decision,  p.  36) 

Table  op  Stobage  op  Spring  Flood  Flow 


in  Sacandaga  Reservoir1 
1932-1943,  Inclusive 


Year  and 
period 

Reservoir 

elevation2 

Second-foot 
days  stored 

%  of  Annual 
release  stored 
during  spring 
floods3 

1932 

March  31 

April  27 

751.17 

767.93 

197,000 

396,000 

27  days 

199,000* 

24% 

1933 

April  1 

April  23 

749.24 

768.44 

177,000 

403,000 

22  days 

226,000 

34% 

1934 

March  27 

May  14 

741.91 

767.30 

106,000 

388,000 

48  days 

282,000 

54% 

1935 

March  16 

May  14 

743.31 

766.71 

119,000 

380,000 

59  days 

261,000 

31% 

1936 

March  11 
April  3 

735.76 

763.30 

58,000 

337,000 

23  days 

279,000 

35% 

1937 

April  4 

May  10 

746.90 

766.71 

153,000 

380,000 

36  days 

227,000 

27% 

1938 

March  19 

May  1 

743.78 

764.43 

123,000 

351,000 

43  days 

228,000 

33% 

1939 

March  25 

May  11 

739.76 

765.85 

88,000 

369,000 

47  days 

281,000 

42% 
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Year  and 
period 

2468 

Reservoir 

elevation2 

Second-foot 
days  stored 

%  of  Annual 
release  stored 
during  spring 
floods3 

1940 

March  30 

May  10 

729.644 

767.20 

25,000 

386,000 

41  days 

361,000 

54% 

1941 

April  3 

May  4 

735.16 

755.17 

54,000 

240,000 

31  days 

186,000 

35% 

1942 

March  8 

May  4 

743.51 

766.72 

121,000 

380,000 

57  days 

259,000 

35% 

1943 

March  12 

May  13 

737.56 

767.65 

71,000 

392,000 

62  days 

321,000 

36% 

41  days 

259,000 

i 7%3 

•  The  first  figure  for  period  is  the  water  in  storage  at  the  beginning 
of  the  period.  The  second  figure  is  the  water  in  storage  at  the  end; 
and  the  third  figure  (the  difference)  is  the  volume  of  water  stored 
during  the  period. 

1 USGS  Water  Supply  Papers;  Ex.  24.  The  period  shown  in  each 
year  is  the  seasonal  storage  period  during  which  the  degree  of  in¬ 
crease  in  reservoir  elevation  equalled  or  exceeded  one-tenth  foot  per 
day. 

2  Usable  capacity  for  stream  flow  regulation  between  elevations  735 
and  768  is  343,000  second-foot-days  (690,000  acre-feet).  Additional 
flood  storage  capacity  between  elevations  768  and  771  is  40,000  second- 
foot-days. 

3  The  percentage  shown  is  the  proportion  of  annual  total  flow  (See 
Annual  Mean  and  Total  Flow  Table,  Appendix  C)  which  the  amount 

stored  in  the  reservoir  represents. 

2469  4  The  reservoir  had  been  drawn  down  below  the  normal  low 

point  of  elevation  735  for  some  reason  not  explained,  but  pos¬ 
sibly  to  meet  some  power  emergency  or  for  structural  inspection. 
The  first  3  months  of  1940  was  an  exceptionally  dry  period. 

5  Average  1932  to  1943,  inclusive. 


Appendix  C 

2470  (See  Decision,  p.  38) 

Annual  Mean  and  Total  Flow  Table 
1932-1943,  Inclusive 


Hudson  River  at  Sacandaga  R.  at 

Hadley,  N.  Y.i  Conklingville,  N.  Y.2 


Mean  flow 

Percentage 
of  contribu¬ 

Mean  flow 

Percentage 
of  contribu¬ 
tion  to 

Second- 

tion  below 

Second- 

Hudson  be¬ 

Year 

feet 

Hadley 

feet 

low  Hadley 

1932 

3426 

59.9% 

2290 

40.1 

1933 

2471 

57.7 

1814 

42.3 

1934 

2023 

58.5 

1433 

41.5 

1935 

2883 

55.6 

2298 

44.4 

1936 

3152 

59.0 

2189 

41.0 

1937 

3318 

59.1 

2292 

40.9 

1938 

2949 

60.7 

1912 

39.3 

1939 

2505 

57.9 

1824 

42.1 

1940 

2620 

58.9 

1831 

41.1 

1941 

1819 

55.3 

1471 

44.7 

1942 

2809 

57.9 

2046 

42.1 

1943 

3231 

56.9 

2451 

43.1 

—  ■ 

— 

■  — 

Average 

2767 

58.2% 

1988 

41.8% 

1  Drainage  area  of  Hudson  River  at  Hadley  is  1664  sq.  mi.  or  about 
61.4%  of  the  total  drainage  area  of  the  Hudson  and  Sacandaga  at  their 
confluence.  USGS  Water  Supply  Papers;  Ex.  27. 

2  Drainage  area  of  Sacandaga  River  at  Conklingville  is  1044  square 
miles  or  about  38.6%  of  the  total  drainage  area  of  the  Hudson  and 
Sacandaga  at  their  confluence.  USGS  Water  Supply  Papers;  Ex.  27; 
Ex.  33. 
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2562  UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 

Opinion  No.  172 

Docket  No.  DI-177 
In  the  Matter  of 

New  York  Power  and  Light  Corporation. 
Appearances. 

For  the  Declarant : 

Randall  J.  LeBoeuf,  Jr.,  Esquire 
Lauman  Martin,  Esquire 
Chauncey  P.  Williams,  Jr.,  Esquire 
Halcyon  Skinner,  Esquire 
Albert  J.  Danaher,  Esquire 

For  the  Staff  of  the  Federal  Power  Commission: 
Willard  W.  Gatchell,  Esquire 
William  J.  Costello,  Esquire 
Louis  L.  DaPra,  Esquire 

OPINION. 

By  the  Commission.: 

On  February  5,  1947,  New  York  Power  and  Light  Cor¬ 
poration  filed  a  declaration  of  intention  under  Section 
23(b)  of  the  Federal  Power  Act  to  construct  a  hydroelectric 
project  in  the  Sacandaga  River  in  New  York  State.  Under 
this  section  of  the  Act,  the  Commission  is  required  to  inves¬ 
tigate  the  proposed  construction  and  if  it  finds  that  the 
interests  of  interstate  or  foreign  commerce  would  be 
affected,  the  declarant  may  not  construct,  maintain,  or 
operate  the  project  without  a  license. 

2563  The  provision  for  a  declaration  of  intention  is 
found  in  the  same  section  of  the  Act  which  prohibits 

the  “construction,  operation,  and  maintenance  of  any  dam 
across,  along,  or  in  any  of  the  navigable  waters  of  the 
United  States  except  under  and  in  accordance  with  the 
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terms  of  a  permit  or  valid  existing  right  of  way  granted 
prior  to  June  10,  1920,  or  a  license  granted  pursuant  to 
this  Act.”  Since  a  declaration  of  intention  under  the 
second  part  of  Section  23(b)  is  inappropriate  if  the  stream 
involved  is  a  navigable  water  of  the  United  States  at  the 
site  of  the  proposed  project,  it  has  been  the  practice  of 
the  Commission  in  these  cases  to  investigate  initially  the 
navigable  status  of  the  stream  to  be  occupied. 

The  statutory  investigation  included,  in  the  instant  dec¬ 
laration,  a  public  hearing,  following  which  briefs  were 
filed  and  an  initial  decision  rendered  by  the  presiding 
examiner  who  heard  the  matter.  Oral  argument  on  excep¬ 
tions  to  the  initial  decision  was  heard  by  the  Commission. 

The  proposed  dam  and  hydroelectric  plant  involved  in 
this  declaration  are  to  be  located  on  the  Sacandaga  River 
at  a  site  generally  referred  to  as  Stewarts  Bridge,  in 
Saratoga  County,  approximately  three  miles  upstream 
from  the  confluence  of  the  Sacandaga  and  Hudson  Rivers 
at  Hadley,  New  York.  The  project  would  consist  of  an 
earthen  dam  about  1,400  feet  in  length  with  a  maximum 
height  of  112  feet  above  the  river  bed  and  a  powerhouse 
equipped  with  a  single  hydroelectric  generating  unit 
2564  with  a  rated  capacity  of  37,500  kva,  operating  at  a 
gross  head  of  99  feet,  and  designed  to  operate  at 
best  efficiency  with  a  flow  of  4000  second  feet.  The  dam 
would  create  a  reservoir  with  a  storage  capacity  of 
1,000,000  cubic  feet  (2,300  acre  feet)  with  a  five  foot  draw¬ 
down,  although  the  declarant  avers  that  it  will  be  operated 
as  a  run-of-the-river  plant  without  drawdown.  The  plant 
would  operate  in  parallel  with  an  existing  plant  owned  by 
the  declarant  located  adjacent  to  a  reservoir  owned  and 
operated  by  an  agency  of  the  State  of  New  York  known  as 
the  Hudson  River  Regulating  District. 

The  reservoir  of  the  Hudson  River  Regulating  District 
is  generally  known  as  the  Conklingville  Reservoir  and  was 
completed  in  1930.  This  reservoir  was  built  for  the  purpose 
of  withholding  the  high  seasonal  flows  of  the  Sacandaga 
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River  to  provide  protection  against  floods  in  the  Hudson 
River  watershed  below  the  junction  of  the  two  streams, 
and  also  to  regulate  the  flow  of  water  throughout  the  year. 
While  this  reservoir  unquestionably  has  appreciable  value 
in  the  prevention  of  floods  and  in  the  maintenance  of  sani¬ 
tary  conditions  in  the  communities  along  the  banks  of  the 
Hudson,  it  has  high  value  also  in  the  production  of  hydro¬ 
electric  power  by  several  plants  along  the  Sacandaga  and 
Hudson  Rivers.  This  power  value  is  evident  from  the  fact 
that  some  95  per  cent  of  the  construction  cost  and  annual 
maintenance  cost  was  borne  and  is  being  borne  by  the 
various  owners  of  hydroelectric  plants,  mills,  and 
2565  undeveloped  power  sites  from  Conklingville  to  Troy. 

The  declarant  and  its  predecessor,  as  owners  of  the 
yet  undeveloped  Stewarts  Bridge  site,  have  been  assessed 
annually  upon  the  basis  of  the  increase  in  power  value  of 
the  site  brought  about  by  the  installation  of  the  reservoir 
at  Conklingville.  The  preponderance  of  the  power  value 
of  the  regulating  reservoir,  and  the  somewhat  incidental 
flood  control  and  sanitation  benefits  from  its  operation  were 
recognized  by  the  Appellate  Division  of  the  New  York 
Supreme  Court  in  Board  of  Hudson  River  Regulating  Dis¬ 
trict  v.  Fonda,  Johnstown  and  Glover sville  Railroad  Com¬ 
pany,  223  App.  Div.  358,  249  N.Y.  445,  228  N.Y.  Supp.  686. 

The  evidence  in  this  proceeding  relates  largely  to  the 
issue  of  navigability,  although,  consistent  with  its  position 
that  the  Sacandaga  is  not  navigable  within  the  meaning  of 
the  Act,  the  declarant  introduced  some  data  and  testimony 
with  a  view  to  showing  that  the  project  it  proposes  would 
have  no  effect  upon  the  portions  of  the  Hudson  conceded  by 
it  to  be  navigable.  The  presiding  examiner,  while  finding 
that  the  proposed  project  would  require  a  license,  based  his 
conclusion  upon  the  premise  that  the  portion  of  the  Sacan¬ 
daga  River  in  question,  although  non-navigable,  was 
already  within  the  jurisdiction  of  Congress  under  the 
Commerce  Clause.  From  this,  it  followed  that  any  hydro¬ 
electric  power  plant  construction  below  the  Conklingville 
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Dam  would  require  a  license  under  the  Federal  Power  Act 
Both  the  declarant  and  the  staff  attacked  this  premise  as 
erroneous,  urging  that  under  Section  23(b),  if  the  stream 
is  not  a  navigable  water  of  the  United  States  and  no 

2566  public  lands  or  reservations  of  the  United  States 
are  involved,  the  finding  of  the  Commission  must  be 

limited  to  the  effect  of  the  proposed  construction  upon  the 
interests  of  interstate  or  foreign  commerce.  This  ques¬ 
tioned  premise  need  not  be  examined  further,  however, 
since  we  have  concluded  that  this  matter  may  be  deter¬ 
mined  on  the  basis  of  the  navigable  status  of  the  streams 
involved,  and  we  have  decided  that  the  facts  in  the  record 
require  a  conclusion  on  such  navigable  status  contrary  to 
the  findings  of  fact  on  navigability  made  in  the  initial 
decision. 

The  Sacandaga  River  is  formed  by  three  principal 
branches  which  unite  in  the  southeasterly  part  of  Hamilton 
County,  New  York.  From  this  point  the  river  flows  south¬ 
easterly,  then  northeasterly  and  finally  southerly  for 
approximately  40  miles  until  it  enters  the  Hudson  River 
at  the  Village  of  Hadley  approximately  70  miles  above  the 
head  of  the  tidewater  at  Troy.  Measured  by  its  middle 
branch  the  Sacandaga  is  about  63  miles  long  and  falls  1,700 
feet  to  its  point  of  juncture  or  about  19  feet  per  mile.  Its 
drainage  area  is  approximately  1,058  square  miles  and  is 
located  entirely  within  the  State  of  New  York.  The  water¬ 
shed  of  the  Sacandaga  River  is  situated  in  a  sparsely  pop¬ 
ulated  region  in  the  southern  part  of  the  Adirondack 
Plateau,  nearly  all  of  which  is  mountainous  country  with 
soil  of  little  value  for  agriculture  and  forested  principally 
with  second  growth  hardwoods  and  evergreens. 

2567  The  Hudson  River  has  its  principal  source  at  Lake 
Tear-of-the-Clouds  in  Essex  County  on  the  slope  of 

Mt.  Marcy.  The  Hudson  flows  generally  south  nearly  100 
miles  to  Corinth  in  Saratoga  County,  thence  in  a  general 
easterly  course  about  20  miles  to  Hudson  Falls  in  Washing¬ 
ton  County,  thence  in  a  generally  southerly  direction  about 
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195  miles  past  Fort  Edward,  Waterford,  Troy  and  Albany 
entering  New  York  Bay  at  the  Battery  in  New  York  City. 
The  total  length  of  the  Hudson  is  approximately  315  miles. 
The  Hudson  is  a  tidal  stream  from  its  mouth  to  the  Fed¬ 
eral  dam  at  Troy,  approximately  153  miles  upstream.  It 
has  a  total  drainage  area  of  about  13,366  square  miles 
approximately  4,620  square  miles  of  which  are  above  its 
confluence  with  the  Mohawk  River,  a  short  distance  up¬ 
stream  from  Troy. 

In  1827  the  State  of  New  York  completed  construction  of 
the  old  Champlain  Canal  from  Troy  to  Whitehall  on  Lake 
Champlain.  This  canal  followed  the  west  bank  of  the  Hud¬ 
son  River  to  Northumberland,  where  it  crossed  the  river  in 
the  pool  of  the  Old  Saratoga  Dam,  and  thence  the  east  bank 
to  Fort  Edward  where  it  left  the  river  and  crossed  the  di¬ 
vide.  Then  in  1832  the  State  of  New  York  completed  con¬ 
struction  of  the  navigable  Glens  Falls  Feeder  Canal,  con¬ 
necting  Glens  Falls,  New  York,  and  points  on  the  upper 
reaches  of  the  Hudson  with  the  Champlain  Canal  and  the 
lower  reaches  of  the  Hudson.  This  canal  also  was  con¬ 
structed  over  uplands  outside  the  bed  of  the  Hudson  River. 
In  1916  the  State  of  New  York  completed  the  construction 
in  the  channel  of  the  Hudson  River  of  the  Champlain 
2568  Division  of  the  present  Barge  Canal,  consisting  of  a 
system  of  7  dams,  locks,  and  a  channel  dredged  to  a 
depth  of  twelve  feet  between  Troy  and  Fort  Edward,  from 
where  the  improved  waterway  leaves  the  river  and  crosses 
the  divide  to  Whitehall.  Between  1832  and  1941  the  Glens 
Falls  Feeder  Canal  was  periodically  improved  and  enlarged 
until  barges  drawing  about  five  feet  and  being  less  than 
15  feet  by  100  feet  in  size  operated  thereon.  These  connec¬ 
tive  artificial  improvements  by  the  State  of  New  York  af¬ 
forded  a  continuous  highway  for  commerce  between  points 
located  upstream  from  Glens  Falls  on  the  river  and  the 
mouth  of  the  Hudson,  the  Atlantic  Ocean,  and  points  con¬ 
nected  by  water  with  New  York  Harbor. 
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From  earliest  Colonial  times,  continuous  and  completely 
uninterrupted  boat  transportation  on  the  Hudson  between 
Fort  Edward  and  upstream  points  was  not  possible  because 
of  a  series  of  rapids,  falls,  and  riffles,  but  from  at  least  the 
beginning  of  the  19th  century  and  for  more  than  a  hundred 
years  thereafter  extensive  quantities  of  logs  were  floated 
and  rafted  down  this  stretch  of  the  river  to  saw  mills  at 
Glens  Falls,  Hudson  Falls,  Fort  Edward,  and  Thomson, 
New  York.  Prior  to  the  construction  of  the  Champlain  Di¬ 
vision  of  the  present  Barge  Canal  continuous  and  com¬ 
pletely  uninterrupted  boat  transportation  on  the  river  be¬ 
tween  the  head  of  tidewater  and  Fort  Edward  was  not 
possible  because  of  a  series  of  rapids,  falls,  and  riffles,  al¬ 
though  historically  the  Hudson  River  in  its  ordinary  condi¬ 
tion  between  Troy  and  Fort  Edward  was  extensively 
2569  used  for  at  least  a  hundred  and  twenty-five  years  as 
a  natural  and  continuous  highway  for  the  transpor¬ 
tation  of  person,  merchandise,  and  military  personnel  and 
supplies  by  means  of  bateaux,  boats,  canoes,  and  similar 
craft,  save  for  portages  at  Fort  Miller  and  Fort  Edward. 

Apparently,  there  has  been  little  disagreement  as  to  the 
facts  involved  in  this  matter.  The  evidence  of  record  shows 
conclusively  that  the  Sacandaga  River  was  used  for  the 
flotation  of  loose  logs  and  log  rafts  from  its  upper  reaches 
to  the  Hudson  River  at  Hadley  annually  over  a  75-year 
period  (1851-1926)  and  there  are  indications  in  the  record 
that  the  stream  may  have  been  used  similarly  since  the  be¬ 
ginning  of  the  nineteenth  century.  As  is  the  case  with  most 
logging  streams  in  the  northern  part  of  the  United  States, 
logs  cut  on  the  upper  tributaries  of  the  Sacandaga  River 
were  moved  into  the  main  channel  of  the  stream  annually 
in  the  early  spring  during  the  period  of  highest  flow,  from 
whence  they  were  driven  in  a  traditional  manner  down¬ 
stream  past  the  Stewarts  Bridge  site  to  the  mouth  of  the 
stream  in  the  Hudson.  From  this  junction  of  the  Sacan¬ 
daga  River  with  the  Hudson,  the  logs  continued  their  jour¬ 
ney  downstream  via  the  Hudson  to  a  large  boom  located 
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near  the  city  of  Glens  Falls.  Over  the  period  1890-1926  at 
least  3,000,000  ‘‘markets”  (a  market  being  a  log  or  logs 
which  would  saw  out  to  approximately  200  board  feet)  were 
driven  down  the  Sacandaga  River  into  the  Hudson  River 
to  the  “Big  Boom”,  at  Glens  Falls. 

2570  The  record  shows  also  that  for  many  years  prior 
and  subsequent  to  construction  of  the  Glens  Falls 
Feeder  Canal  and  the  old  Champlain  Canal,  the  Hudson 
River  was  used  extensively  in  its  ordinary  condition  from 
above  its  confluence  with  the  Sacandaga  for  the  floating  of 
loose  logs,  log  rafts,  and  lumber  rafts  to  sawmills  at  Glens 
Falls,  Hudson  Falls,  Fort  Edward,  and  Thomson.  The 
rafting  of  such  logs  and  lumber  did  not  pass  downstream 
beyond  Albany,  but  instead,  such  logs  and  lumber  together 
with  forest  products  from  areas  around  Whitehall  and  Fort 
Edward  were  placed  on  sailing  vessels  for  transportation 
to  New  York  City,  to  other  parts  of  the  United  States  and 
to  Europe.  At  a  still  earlier  time,  loose  masts  were  floated 
down  the  Hudson  River.  After  the  construction  of  the 
Glens  Falls  Feeder  Canal  and  the  old  Champlain  Canal 
numerous  canal  boats  originating  at  Glens  Falls,  Fort  Ed¬ 
ward,  and  other  ports  carried,  over  a  long  period  of  years, 
large  quantities  of  lumber  sawed  at  the  mills  at  Glens  Falls, 
Hudson  Falls,  Fort  Edward  and  Thomson  (near  the  old 
Saratoga  Dam)  to  the  great  wholesale  lumber  markets  at 
Albany  and  New  York  City.  This  lumber  was  sawed  from 
logs  collected  at  the  Big  Boom  at  Glens  Falls,  such  logs 
having  originated  on  the  Upper  Hudson  and  its  tributaries, 
including  the  Sacandaga. 

The  evidence  in  the  record  shows  that  for  some  of  the 
years  of  the  operation  of  the  Big  Boom,  the  Sacandaga 
supplied  the  greatest  share  of  the  lumber  processed  in 
the  Glens  Falls  area.1  Reasonably  accurate  records  for 

i  H.R.  Mis.  Doc.  No.  42,  Part  16,  47th  Cong.  2d  Sess.  (1885)  submitted  in 
evidence  by  the  declarant  says,  on  page  3:  “Glens  Falls  is  the  most  important 
point  on  the  river  for  this  (sawmilling)  industry,  but  there  are  also  large 
milla  at  Sandy  Hill,  Fort  Edward,  and  near  Schuylerville.  No  accurate  statis¬ 
tics  regarding  the  amount  of  lumber  annually  sawed  on  the  Hudson  are  at 
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2571  a  75-year  period  were  maintained  by  an  association 
of  loggers  who  jointly  built  and  maintained  the  boom 

at  Glens  Falls  in  order  that  at  the  end  of  each  season,  each 
participating  company  could  be  assessed  its  proper  share 
of  the  cost  of  the  drive.  This  boom  is  still  in  existence  and 
is  now  being  used  for  the  collection  of  pulp  wood.  Trans¬ 
portation  of  market  logs  by  "water  in  the  region  has  been 
virtually  eliminated  by  the  use  of  motor  truck  due  to  the 
lower  cost  involved.  The  last  logs  appear  to  have  been 
taken  down  the  Sacandaga  River  past  the  site  of  the  pro¬ 
posed  project  in  the  early  twenties. 

While  the  presiding  examiner  seemed  to  recognize  the 
evidence  of  the  transportation  of  large  quantities  of  logs 
down  the  Sacandaga  River  to  the  Glens  Falls  boom  as  re¬ 
liable  and  also  appeared  to  find  the  evidence  of  transporta¬ 
tion  of  lumber  and  lumber  products  to  New  York  City  from 
Glens  Falls  as  acceptable,  he  refused  to  accept  the 

2572  staff’s  contention  that  such  logging  and  lumber 
transportation  alone  constituted  commerce  within 

the  meaning  of  the  Act.  However,  in  holding  the  Wiscon¬ 
sin  River  to  be  a  navigable  water  of  the  United  States  we 
acted  upon  a  record  of  river  use  in  the  section  where  the 
proposed  dam  was  to  be  located  very  similar  to  the  record 
of  river  use  of  the  Sacandaga  and  Hudson  river  above 
Glens  Falls  (Re  Wisconsin  Public  Service  Corporation  3 
FPC  496).  In  sustaining  our  finding  of  navigability  in  that 
case  the  United  States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  said: 

After  applying  the  tests  enumerated  in  the  cases 
cited  we  believe  that  the  evidence  as  shown  by  this  rec¬ 
ord  establishes  a  long,  regular  and  commercially  suc¬ 
cessful  use  of  the  stream  for  the  transportation  of  logs 


hand;  it  varies  widely  in  different  years,  but  judging  from  such  figures  as 
were  stated  by  the  null  owners,  it  cannot  fall  short,  in  an  average  year,  of 
90,000,000  of  (sic)  100,000,000  feet  at  the  nine  or  ten  principal  mills  from  the 
Glens  Falls  feeder-dam  to  tie  Saratoga  dam.”  Further,  on  page  44:  ***  *  * 
the  Sacandaga  is  claimed  to  outrank  the  upper  Hudson  in  the  number  of  logs 
driven  down  its  course,  *  * 
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and  rafts  and  forms  a  reasonable  basis  in  law  for  tbe 
conclusion  that  the  Wisconsin  River  was  and  is  a  navi¬ 
gable  water  of  the  United  States  ( Wisconsin  Public 
Service  Cory.  v.  Federal  Power  Commission,  147  F.  2d 
743,  748,  certiorari  denied  325  U.  S.  880). 

In  the  same  month  that  we  decided  the  Wisconsin  River 
case,  we  held  the  Menominee  and  Michigamme  Rivers  in 
Michigan  to  be  navigable  waters  of  the  United  States 
largely  upon  evidence  of  logging  and  rafting  use  {Re  Wis¬ 
consin  Michigan  Power  Company  3  FPC  449).  We  pointed 
out  in  that  opinion  that  log  driving  and  rafting  are  indis¬ 
tinguishable  in  principle  from  transportation  by  boat,  and 
particularly  the  type  of  boats  employed  in  shallow  waters 
(ibid,  pages  454-455).  The  long  and  uninterrupted  period 
of  commercial  use  of  the  Sacandaga  as  shown  by  the  record 
before  us  speaks  for  itself  and  it  is  therefore  deter- 
2573  mined  on  the  basis  of  existing  law  and  the  facts  of 
this  record  that  the  Sacandaga  River  is  navigable  in 
fact  as  that  term  has  been  construed  by  State  and  Federal 
courts  as  well  as  by  this  Commission. 

The  presiding  examiner  also  refused  to  accept  the  con¬ 
tention  that  the  logging  commerce  shown  by  the  record 
constituted  interstate  commerce  and  based  his  refusal  upon 
the  absence  of  any  specific  item  of  evidence  that  any  par¬ 
ticular  Sacandaga  log  or  any  particular  board  processed 
from  a  log  cut  on  the  Sacandaga  watershed  and  transported 
by  water  to  the  Big  Boom  actually  reached  an  ultimate 
destination  outside  of  the  State  of  New  York.  In  cases  of 
historic  river  use  such  as  here  presented,  the  aggregate  of 
the  evidence  rather  than  some  isolated  items  would  seem 
to  be  most  significant.  The  evidence  in  this  record  shows 
that  the  considerable  quantities  of  timber  which  passed  an¬ 
nually  down  the  Sacandaga  River  were  invariably  com¬ 
mingled  with  similar  timber  from  other  tributaries  of  the 
Hudson  River  at  the  boom  in  Glens  Falls.  By  the  time  the 
Sacandaga  logs  reached  the  boom  they  had  lost  much  of 
their  identity  as  being  from  any  particular  stream,  and 
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after  having  been  processed  into  boards,  became  indistin¬ 
guishable  as  to  source.  The  lumber  processed  from  the 
thousands  of  logs  received  at  this  boom  was  sent  on  down 
the  Glens  Falls  Feeder  Canal  and  the  canalized  Hudson 
River,  both  admittedly  navigable  waterways,  to  the  large 
wholesale  lumber  markets  in  Albany  and  New  York 

2574  City.  Upper  New  York  State  was  even  more  sparsely 
populated  then  than  it  is  now,  and  local  consumption 

of  this  great  annual  timber  harvest  was  negligible.2 

While  it  is  true  that  it  would  be  impossible  to  find  as  a 
fact  that  all  lumber  processed  from  Sacandaga  logs  even¬ 
tually  reached  out-of-state  points,  it  would  be  highly  illogi¬ 
cal  also  to  find  as  a  fact  that  no  Sacandaga  lumber  passed 
into  interstate  commerce,  which  would  be  the  practical  ef¬ 
fect  of  a  finding  that  the  Sacandaga  is  not  navigable  in 
interstate  commerce.  In  determining  as  a  fact  the  exist¬ 
ence  of  interstate  commerce,  courts  have  not  employed  the 
extreme  particularity  apparently  considered  as  essential 
by  the  presiding  examiner,  even  in  those  cases  where  intra¬ 
state  markets  tapped  the  flow  of  products  in  varying  de¬ 
grees.  We  are  satisfied  that  where  forest  products  com¬ 
prising  a  large  fungible  mass  are  shown  to  have  moved 
annually  along  well-defined  paths  in  a  stream  or  flow  of 
commerce  to  wholesale  markets  serving  several  states,  as 
shown  here,  there  is  a  presumption  of  interstate  commerce 
raised  which  attaches  to  all  of  the  substantial  components 
of  the  mass.  The  only  outlet  for  the  bulk  of  the 

2575  forest  products  processed  at  the  Glens  Falls  area 
mills  was  along  the  established  channels  of  com¬ 
merce,  which,  in  the  areas  of  which  we  are  speaking,  led 
inevitably  to  interstate  trade. 

We  would  have  hesitancy  in  basing  our  conclusion  that 
the  Sacandaga  and  upper  Hudson  rivers  are  navigable 

2  The  use  of  the  Hudson  River  from  earliest  times  to  the  present  day  as 
an  avenue  of  interstate  and  foreign  commerce,  particularly  in  the  section 
where  it  forms  the  boundary  between  New  Jersey  and  New  York  is  too  well 
recognized  to  warrant  discussion.  Lumber  barges  of  the  Finch  Pruyn  Com¬ 
pany  were  sent  from  its  mill  at  Glens  Falls  to  New  York  (Sty. 
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waters  solely  upon  a  presumption  of  this  kind,  no  matter 
how  reasonable,  if  actual  use  in  interstate  commerce  were 
the  only  basis  upon  which  a  determination  of  navigability 
may  rest.  Such  however  is  not  the  case,  for  even  were  it 
conclusively  demonstrated  that  all  of  the  forest  products 
of  the  Sacandaga  watershed,  unquestionably  totalling  mil¬ 
lions  of  board  feet,  were  processed,  sold,  and  used  within 
the  State  of  New  York,  the  existence  of  an  uninterrupted 
waterway  through  the  site  of  the  proposed  project  to  inter¬ 
state  and  foreign  points  would  provide  a  sound  and  rec¬ 
ognized  basis  for  jurisdiction  under  the  Federal  Power 
Act.  Section  3(8)  of  the  Act  characterizes  streams  used 
or  “ suitable  for  use”  in  interstate  commerce  as  navigable 
in  law.  The  record  in  this  case  shows  conclusively  that  for 
many  years  there  has  existed  and  exists  today  a  continuous 
and  uninterrupted  waterway  capable  of  transporting  logs 
and  forest  products  from  at  least  Northville,  at  the  head  of 
the  Conklingville  Reservoir,  to  Hadley,  thence  to  Glens 
Falls,  thence  via  the  Glens  Falls  Feeder  Canal,  the  Cham¬ 
plain  Canal  and  the  Hudson  River  to  the  Atlantic  Ocean 
on  the  southeast  and  to  the  St.  Lawrence  River  and  Cana¬ 
dian  ports  on  the  north.  The  fact  that  the  Sacan- 
2576  daga  has  not  been  used  for  log  transportation  for 
perhaps  twenty  years  is  not  important.3  The  through 
waterway  is  there,  has  been  there  for  many  years,  and  was 
actually  used  for  a  long  period  of  time.  The  Sacandaga 
is,  therefore,  suitable  for  use  by  the  public  for  purposes 
of  transportation  and  commerce  from  points  in  New  York 
State  to  other  States  and  to  foreign  countries. 

Since  we  have  found  that  the  Sacandaga  River  is  a  navig¬ 
able  water  of  the  United  States  from  Northville,  at  the  head 
of  the  Conklingville  Reservoir,  to  its  mouth  at  Hadley,  and 

3  It  is  significant  that  all  of  the  dams  on  the  Sacandaga  and  upper  Hudson 
rivers,  including  the  dam  at  the  Conklingville  Reservoir,  have  facilities  for  the 
passage  of  logs.  In  the  case  of  the  latter  dam,  the  right  of  one  of  the  boom 
associations  to  pass  logs  through  the  reservoir  and  the  sluiceway  in  the  dam 
is  covered  by  an  agreement  between  the  Regulating  District  and  the  Boom 
Association,  dated  January  3,  1933. 
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that  the  Hudson  River  in  its  natural  and  its  improved  con¬ 
dition  is  a  navigable  water  of  the  United  States  from  some 
point  above  its  confluence  with  the  Sacandaga  to  its  mouth 
in  the  Atlantic  Ocean,  it  follows  that  construction  of  the 
proposed  Stewarts  Bridge  project  may  not  be  commenced 
lawfully  until  the  declarant  herein  shall  have  applied  for 
and  accepted  a  license  under  the  Federal  Power  Act.  Sep¬ 
arate  consideration  of  the  effect  of  the  proposed  project 
upon  navigation  or  water  stages  in  the  navigable  portions 
of  the  Hudson  River  or  in  the  artificial  waterways  which 
may  be  affected  by  the  regulation  of  the  flow  of  the 
2577  Sacandaga  is  unnecessary. 

An  appropriate  order  will  issue. 

Thomas  L.  Buchanan, 

C  ommissioner. 

Claude  L.  Draper, 
Commissioner. 

Leland  Olds, 

C  ommissioner. 

Harrington  Wimberly, 
Commissioner. 

Dated  at  Washington,  D.  C.,  this  20th  day  of  December 
1948. 

Leon  M.  Fuquay, 

Secretary. 

Date  of  Issuance :  April  18,  1949. 
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2578  Dissenting  Opinion. 

Docket  No.  DI-177 
In  the  Matter  of 

New  York  Power  and  Light  Corporation 
Smith,  Chairman,  dissenting  in  part : 

I  concur  in  the  findings  of  the  Commission  regarding  the 
navigability  of  the  Hudson  River  up,  at  least,  to  Fort  Ed¬ 
ward  and  Glenn’s  Falls.  I  think  also  that  the  Examiner’s 
reasoning  concerning  the  effects  on  downstream  navigable 
capacity  must  be  rejected,  under  the  facts  and  in  the  pos¬ 
ture  of  this  proceeding,  as  contended  by  both  counsel  for 
the  Staff  and  counsel  for  the  Declarant;  for  to  adopt  it 
here  would  be  to  enlarge  unduly  the  licensing  authority  of 
the  Commission,  although  in  a  different  setting  a  similar 
requirement  of  federal  license  might  result. 

But  I  cannot  agree  that  the  evidence  in  this  record  justi¬ 
fies  the  conclusion  that  the  Sacandaga  River  between  Had¬ 
ley  and  Northville,  New  York,  is  in  its  natural  condition  a 
navigable  water  of  the  United  States,  suitable  for  the  trans¬ 
portation  of  property  in  interstate  and  foreign  commerce 
within  the  meaning  of  the  Federal  Power  Act. 

If  such  findings  are  required  or  warranted  on  the  facts 
and  reasoning  of  this  case,  it  is  difficult  to  see  how  any 
stream  in  which  logs  have  ever  been,  or  could  possibly  be, 
floated  could  not  consistently  and  logically  be  held  “navig¬ 
able”,  and  therefore  subject  to  the  licensing  authority  of 
the  Commission.  There  must  he  a  limit  beyond  which  the 
doctrine  of  “legal  navigability”  cannot  he  stretched;  it 
seems  to  me  that  that  limit  has  been  exceeded  here. 

2579  It  is  a  long-established  rule  that  a  river  is  navig¬ 
able  in  law  if  it  is  navigable  in  fact.1  In  determining 

the  navigability  of  a  particular  stream,  however,  it  would 
seem  that  great  weight  should  be  given  to  whether  or  not 

l  The  Daniel  Ball ,  10  Wall.,  557  (1870) ;  Oklahoma  v.  Texas,  258  U.S.  574 
(1922);  Arizona  v.  California,  283  U.  S.  423  (1931). 
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the  river  in  question  is  commercially  used  or  has  a  capac¬ 
ity  for  general  and  common  usefulness  for  purposes  of 
trade  and  commerce,  making  it  navigable  in  fact.2 

1  cannot  believe  that  it  is  necessary  or  desirable,  or  that 
the  Congress  intended,  that  all  streams — however  tiny, 
rocky,  precipitous  and  unimportant  in  fact — be  deemed 
“ navigable’ ’  if  in  their  natural  or  improved  states  they 
were  or  can  be  used  merely  to  float  logs  which  either  did 
in  the  past  or  might  in  the  future  enter  into  interstate 
commerce. 

Yet  that  is  the  plain  implication  of  the  action  herein,  for 
the  determination  that  a  federal  license  is  required  is  based 
upon  the  finding  that  the  Sacandaga  from  Northville  to 
Hadley  is  navigable, — a  finding  in  turn  supported  solely 
by  evidence  that  that  portion  of  the  river  has  been  used 
for  driving  logs  which,  it  is  inferred,  may  subsequently 
have  moved,  in  one  form  or  another,  in  interstate  com¬ 
merce. 

Regardless  of  my  individual  views,  I  might,  of  course, 
feel  compelled  to  concur  in  the  finding  that  the  Sacandaga 
is  navigable  were  I  persuaded,  as  the  majority  ap- 
2580  pears  to  be,  that  the  question  has  already  been  defi¬ 
nitely  settled  by  the  Federal  courts.  I  am  not  con¬ 
vinced,  however,  that  this  is  the  situation. 

Great  reliance  is  placed,  both  directly  and  indirectly,  by 
the  majority  upon  the  opinion  of  the  Circuit  Court  of  Ap¬ 
peals  for  the  Seventh  Circuit  in  the  Tomahawk  Case.8 
That  case  has  been  referred  to  as  controlling  authority  for 
the  view  that  mere  use  of  a  stream  for  floating  logs  is  suffi¬ 
cient  to  establish  its  navigability  within  the  meaning  of 
the  Federal  Power  Act. 

The  Examiner,  on  the  other  hand,  in  his  initial  decision 
makes  a  contrary  interpretation,  stating  (at  p.  31)  that: 

2  United  States  v.  Rio  Grande  Co.,  174  T7.S.  690  (1899) ;  "Donnelly  v.  United 
States,  228  TJ.S.  243  (1913);  United  States  v.  Cress,  243  U.  S.  316  (1917); 
United  States  v.  Oregon,  295  TT.S.  1  (1935). 

3  Wisconsin  Public  Service  Carp.  v.  Federal  Power  Commission,  147  Fed. 
2d  743  (1945) ;  certiorari  denied,  325  TJ.S.  880  (1945). 
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“  Logging  was  not  the  sole  basis  of  jurisdiction  in  that 
case,  nor  in  any  other  decision  cited  in  this  record.  Nor 
is  logging  the  exclusive  basis  of  navigability  in  any  known 
case  decided  by  any  Federal  Court.’ ’ 

The  question  of  navigability  is  essentially  a  factual  one, 
and  on  the  basis  of  the  facts  of  record  in  the  respective 
proceedings  there  is,  in  my  opinion,  ample  ground  for  dis¬ 
tinguishing  this  situation  from  that  existing  in  the  Toma¬ 
hawk  Case.  In  that  instance,  to  be  sure,  the  Commission’s 
opinion  concluded  with  a  statement  referring  to  “the  regu¬ 
lar  use  of  the  Wisconsin  River  over  a  long  period  of  years 
for  the  transportation  of  large  quantities  of  logs, 
2581  lumber,  rafts  and  other  forest  products  to  mill  and 
market  to  points  within  the  State  of  Wisconsin  and 
other  states”  as  being  “firmly  established  from  the  evi¬ 
dence”  and  as  compelling  “the  conclusion  that  the  Wiscon¬ 
sin  River  is  navigable  throughout  its  entire  length.”  4  But 
the  Commission  also  made  a  specific  finding,  supported  by 
substantial  evidence,  that  “The  Wisconsin  River  has  been 
extensively  used  for  the  transportation  of  persons  and 
property  throughout  its  entire  length;  such  use  has  in¬ 
cluded  log  driving,  rafting  of  lumber,  canoe  and  boat  navi¬ 
gation  and  steamboating;  ...  in  addition  to  steamboats „ 
the  lumber  rafts  taken  down  to  the  Mississippi  have  gone 
into  other  states  for  disposition  and  use.” 8  No  such  find¬ 
ings  could  be  made  on  the  record  herein.  Likewise,  in  deal¬ 
ing  with  this  stream  of  relatively  gradual  gradient,  the 
Wisconsin  Supreme  Court  had  long  ago  said:  “It  [the 
Wisconsin  River]  is  a  stream  capable  of  and  which  has  long 
been  used  for  floating  rafts  and  fleets  of  lumber  and  logs, 
and  boats  loaded  with  the  products  of  the  country ,  to  mill 
and  market,  and  as  such  is  a  public  highway.” 8 

All  of  these  statements  are  referred  to  in  the  Circuit 
Court’s  opinion  in  the  Tomahawk  Case.  To  me  it  seems 

4  Wisconsin  Public  Service  Corporation,  3  F.P.C.  495,  508  (1943). 

5  Ibid,  at  p.  509.  Italics  supplied. 

6  Wisconsin  Ewer  Improvement  Co.  v.  Lyons,  30  Wis.  61,  66  (Jan.  Term 
1872).  Italics  supplied. 
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significant  that  the  Circuit  Court,  in  its  review  and  affirm¬ 
ance  of  the  Commission’s  determination  and  order,  made 
no  new  or  supplementary  findings  but  relied  wholly  upon 
the  Commission’s  analysis  of  the  facts.  In  this  connection 
it  stated:  “The  ultimate  finding  of  navigability  is  a  factual 
question  .  .  .  Section  313(b)  of  the  Federal  Power 
2582  Act  provides  that  the  finding  of  the  Commission  as 
to  the  facts,  if  supported  by  substantial  evidence, 
shall  be  conclusive.  We  have  frequently  been  told  that  in 
reviewing  the  ultimate  findings  and  conclusions  of  an  in¬ 
dependent  agency,  it  is  not  the  function  of  the  court  to  sub¬ 
stitute  its  own  inferences  of  fact  for  that  of  the  independent 
agency  .  .  .  and  where  the  question  is  one  of  specific  ap¬ 
plication  of  a  broad  statutory  term  in  a  proceeding  in  which 
the  agency  administering  the  statute  must  determine  it 
initially,  the  reviewing  court’s  function  is  limited.  The 
Commission’s  determination  that  the  Wisconsin  River  is 
a  navigable  river  of  the  United  States  must  be  accepted 
if  it  has  ‘warrant  in  the  record’  and  a  reasonable  basis 
in  law  .  .  .”7 

This,  it  seems  to  me,  simply  serves  to  emphasize  the  re¬ 
sponsibility  of  the  Commission  for  making  appropriate 
findings  which  are  fully  in  accord  with  the  realities  of  the 
situation  and  the  facts  of  record.  As  stated  previously,  I 
do  not  so  regard  the  conclusion  that  the  Sacandaga  between 
Hadley  and  Northville  is  a  navigable  water  of  the  United 
States;  these  standards  seem  more  nearly  met  by  the  con¬ 
trary  finding  of  the  New  York  State  court.8  Furthermore, 
with  the  weight  given  to  the  factual  findings  of  the  ad¬ 
ministrative  agency,  it  is  particularly  important  that  such 
agencies  avoid  even  the  appearance  of  arbitrary  or  capri¬ 
cious  action  by  establishing  clear  principles  and  tests  which 
can,  if  followed  with  a  fair  degree  of  consistency,  become 
well  settled  and  understood.  In  this  connection  I  find  it 

”Vop.  Cit.,  147  Fed.  2d  743,  748. 

8  Board  of  Hudson.  River  Regulating  District  v.  Fonda,  Johnstown  4r  Glovers- 
vide  Railroad  Company,  249  N.Y.  445  (1928). 


hard  to  distinguish  the  facts  as  to  logging  use  in  this  case 
from  those  known  concerning  the  Saranac  River  where  a 
contrary  conclusion  was  recently  reached  by  the  Commis¬ 
sion  on  the  question  of  “navigability”.9 
2583  Apart  from  the  fact  that  I  am  not  convinced  that 
this  precipitous  stream  is  in  fact  navigable,  I  do  not 
favor  the  oblique  approach  which  is  here  made  to  the  prob¬ 
lem.  Whereas  the  record  in  this  proceeding  contains  in¬ 
conclusive  evidence  regarding  the  effect  which  this  dam 
and  others  on  this  river  might  have  upon  the  navigable 
capacity  of  the  lower  reaches  of  the  Hudson,  there  is  rea¬ 
son  to  believe  that  more  detailed  and  comprehensive  evi¬ 
dence  can  and  should  be  obtained  on  this  point. 

The  record  also  shows  that  the  facilities  to  be  installed 
at  Stewarts  Bridge  will  be  operated  in  such  manner  as  to 
obtain  maximum  benefit  from  water  released  at  the  Conk- 
lingville  Dam,  some  three  miles  above,  under  the  same  gen¬ 
eral  coordinated  arrangement  as  that  now  in  use  in  relation 
to  other  projects  already  in  operation  on  this  river  and  on 
the  Hudson;  and  that,  without  Conklingville,  coordinated, 
efficient  and  economical  operation  would  be  impossible.  In 
this  respect,  the  situation  is  not  unlike  certain  features  of 
the  Montana  Power  Case  recently  decided  by  this  Com¬ 
mission.10 

It  is  my  opinion,  therefore,  that  the  Commission  should 
on  its  own  motion  reopen  the  record  in  this  matter  for  the 
purpose  of  taking  additional  evidence  on  the  question  of 
the  effect  which  this  proposed  project  will  have  upon  the 
navigable  capacity  of  the  Hudson.  In  such  event  the  Hudson 
River  Regulating  District  and  all  other  parties  presently 
operating  unlicensed  hydro-electric  facilities  on  the  Sacan- 
daga  and  Hudson  Rivers  should  of  course  be  so  joined  in 
the  proceeding  that  all  may  have  an  appropriate  and  equal 
opportunity  to  participate  and  present  evidence  on  matters 

9  In  the  Hatter  of  Eastern  New  York  Power  Corporation,  Docket  No.  DI- 
176  (1947). 

10  J»  the  Matter  of  The  Montana  Power  Company,  Docket  No.  IT-5840, 
Opinion  170  (1948). 
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relating  to  their  interests  and  which  are  bound  to  be 

2584  affected  by  this  Commission’s  determination. 

Nelson  Lee  Smith, 

Chairman. 

Filed:  January  6, 1949. 

Date  of  Issuance.:  April  18, 1949. 

2585  Concurring  Opinion. 

Docket  No.  DI-177 

In  the  Matter  of 

New  York  Power  and  Light  Corporation 
Olds,  Commissioner,  concurring: 

The  dissenting  opinion  is  ambiguous  in  failing  to  state 
the  precise  grounds  for  dissent.  Does  it  owe  its  genesis  to 
the  fact  that  the  principal  evidence  of  the  Sacandaga  Riv¬ 
er’s  navigability  is  the  floating  of  logs,  or  to  the  fact  that 
the  floating  of  logs  occurred  on  a  stream  which  a  general¬ 
ized  series  of  adjectives  implies  to  be  “tiny,  rocky,  pre¬ 
cipitous  and  unimportant  in  fact.” 

The  dissent  can  hardly  be  based  on  the  first  ground — that 
the  extensive  use  of  the  Sacandaga  for  the  transportation 
of  logs  does  not  show  the  river  to  be  “used  or  suitable  for 
use  for  the  transportation  of  persons  or  property  in  inter¬ 
state  or  foreign  commerce”  (the  Act’s  test  of  navigability). 
As  recently  as  November  30,  1948,  in  a  unanimous  opinion 
in  the  Montana  Power  Company  case,  the  Commission 
stated:  “Moreover,  actual  use  of  the  stream  by  any  kind 
of  vessel  ...  or  even  for  the  transportation  of  logs  may 
serve  to  establish  its  status  as  a  navigable  water  of  the 
United  States  .  .  .  -”1 

2586  It  is  equally  hard  to  see  how  the  dissent  can  be 
based  on  the  second  ground,  for  the  Sacandaga  River 

i  FPC  Opinion  No.  170.  In  the  Matter  of  The  Montana  Forcer  Company , 
Docket  IT-5480,  adopted  on  November  30,  1948  after  detailed  and  critical  ex¬ 
amination  of  exceptions  to  the  Examiner’s  decision  and  full  discussion  in 
several  executive  sessions  of  the  Commission. 


does  not  actually  live  up  to  the  series  of  adjectives  implied 
as  its  description,  plausible  as  they  might  sound  to  the 
uninformed. 

Actually,  the  record  shows  that  the  Sacandaga  is  defi¬ 
nitely  not  “tiny.”  For  the  years  1932  to  1943,  inclusive, 
the  Sacandaga  contributed  an  average  of  1,988  cubic  feet 
per  second,  or  approximately  42  percent,  of  the  total  flow 
of  the  Hudson  River  just  below  their  point  of  junction  at 
Hadley,  New  York.  Furthermore,  over  the  equivalent  pe¬ 
riod,  as  a  result  of  large  storage  on  the  Sacandaga,  it  con¬ 
tributed  on  the  average  73  percent  of  the  total  flow  of  the 
Hudson  just  below  Hadley  during  the  periods  of  lowest 
flow  in  each  of  the  navigation  seasons.  Thus,  the  Sacan¬ 
daga  is  neither  “tiny”  nor  “unimportant.” 

Similarly,  the  record  shows  that  the  Sacandaga  is  neither 
more  “rocky”  nor  more  “precipitous”  than  several  other 
streams  whose  navigability  has  been  determined  by  the 
Commission  or  affirmed  by  the  courts.  The  dissent  attempts 
to  distinguish  the  Wisconsin  River,  found  navigable  in 
the  Tomahawk  case.  This  river,  particularly  in  its  upper 
portions  chiefly  used  for  log  driving,  has  many  stretches 
which  are  far  more  precipitous,  rocky,  turbulent  and  dan¬ 
gerous  than  any  section  of  the  Sacandaga,  even  including 
the  six-mile  section  upstream  from  Hadley,  known 
2587  as  the  “Horse  Race”,  in  which  the  proposed  Stew¬ 
arts  Bridge  project  will  be  located. 

The  dissent,  in  stressing  unduly  the  physical  characteris¬ 
tics  of  this  six-mile  stretch  of  the  Sacandaga,  without  giv¬ 
ing  proper  consideration  to  either  the  thirty-mile  stretch 
upstream  from  Conklingville  or  to  the  extensive  use  of  the 
stream  as  a  highway  of  commerce,  does  not  give  effect  to 
the  definition  of  “navigable  waters”  in  the  Federal  Power 
Act.  That  definition  properly  lays  emphasis  upon  the  use 
or  suitability  for  use  of  the  stream  “for  the  transportation 
of  persons  or  property”  rather  than  upon  the  stream’s 
physical  characteristics,  for  it  specifically  includes  within 
navigable  waters  “interrupting  falls,  shallows,  or  rapids 
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compelling  land  carriage.”  In  other  words,  Congress  long 
ago  recognized  that  water  power  development  would  be 
feasible  only  in  those  sections  of  rivers  almost  invariably 
characterized  by  relatively  precipitous  slope. 

The  dissent  would  also  seem  to  indicate  that  the  Commis¬ 
sion  was  in  error  in  the  Wisconsin  River  case  in  referring 
to  the  extensive  logging  use  of  the  upper  portion  of  that 
stream,  particularly  past  the  site  of  the  Tomahawk  Dam, 
as  evidence  of  navigability.  Any  such  “error”  was  specifi- 
1  cally  pointed  out  to  the  Circuit  Court  of  Appeals  and  to 
the  United  States  Supreme  Court  by  the  contesting  power 
company.  But  the  Circuit  Court,  in  affirming  the  Commis¬ 
sion’s  conclusion,  also  referred  to  the  same  evidence 
1  2588  of  log  driving  and  the  Supreme  Court  refused  to 
grant  certiorari  or  to  hear  oral  argument  in  the 
matter. 

It  is  true,  as  the  dissent  states,  that  the  findings  of  fact 
by  the  Commission  are  conclusive  if  supported  by  substan¬ 
tial  evidence.  But  it  fails  to  recognize  that  the  conclusion, 

1  that  the  transportation  of  logs  by  water  is  transportation 
1  of  property  sufficient  to  make  a  stream  navigable  within 
the  definition  in  the  Federal  Power  Act,  is  a  conclusion  of 
law  rather  than  a  finding  of  fact  and  is  therefore  subject 
to  court  review.  Had  this  not  been  so,  the  Circuit  Court 
of  Appeals  in  the  Tomahawk  case  would  not  itself  have  said 
1  that  “the  floating  of  logs,  in  the  course  of  a  continuous 
movement  from  one  State  to  another,  is  interstate  com¬ 
merce,”  and  referred  to  other  court  decisions  holding  such 
commerce  to  demonstrate  navigability  (147  F.  2d  743,  747). 
The  repeated  mention  by  the  United  States  Supreme  Court 
of  logging  use  of  rivers  would  have  no  point  whatever  if 
such  use  were  not  evidence  of  navigability,  regardless  of 
other  uses  which  may  have  been  made. 

Apparently  the  Circuit  Court  did  not  consider  the  Com¬ 
mission’s  emphasis  on  logging  as  evidence  of  navigability 
to  be  either  ‘  *  arbitrary  ”  or  “  capricious  ’  ’.  It  is  the  dissent, 
rather  than  the  majority  decision,  which  would  have  the 
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Commission  depart  from  the  reasonably  “clear  prin- 

2589  ciples  and  tests  which  can,  if  followed  with  a  fair 
degree  of  consistency,  become  well  settled  and  under¬ 
stood.’ J  The  court  is  the  final  arbiter. 

In  this  connection  it  may  be  noted  that  our  consideration 
of  logging  as  navigation  is  not  an  innovation.  In  January 
1924,  just  25  years  ago,  the  Commission  acted  on  a  declara¬ 
tion  of  intention  to  construct  a  dam  across  the  James  River 
at  Galena,  Missouri  (Docket  No.  DI-45).  According  to  the 
minutes  of  the  meeting: 

The  Chief  of  Engineers,  to  whom  the  declaration  of 
intention  was  referred,  reports  that  while  the  river  be¬ 
tween  Galena  and  Bronson  at  the  present  time  is  prac¬ 
tically  unused  for  navigation  purposes,  it  was  formerly 
used  for  floating  ties  and  timber  and  is  apparently  suit¬ 
able  in  its  natural  state  for  such  navigation;  (empha¬ 
sis  supplied)  and  further,  that  as  late  as  February  24, 
1911,  Congress  passed  an  act  granting  authority  to 
J.  W.  Vance  and  others  to  construct  a  dam  in  the  big 
bend  in  this  river  at  a  point  a  few  miles  below  Galena. 
He  therefore  stated  that  in  his  opinion  the  James  River 
must  be  regarded  as  navigable  within  the  definition  of 
the  Federal  Water  Power  Act  and  that  jurisdiction 
over  the  proposed  project  should  be  retained  by  the 
Federal  Power  Commission.2 

The  Commission’s  action  in  the  matter  is  recorded  in 
part  as  follows : 

The  Commission  having  caused  investigation  of  such 
proposed  construction  to  be  made  and  it  appearing 
upon  such  investigation  that  the  James  River  has  been 
used  in  the  past  for  floating  of  logs  and  ties  and  that 
it  is  in  fact  a  navigable  stream  as  defined  in  the  Fed- 

2590  eral  water  power  act,  it  was  voted  that  the  Commis¬ 
sion  finds  that  said  river  is  “navigable  waters”  of 

the  United  States,  and  that  the  interests  of  interstate 


2  Fourth  Annual  Beport  of  the  FJP.C.,  p.  139. 
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or  foreign  commerce  would  be  affected  by  such  pro¬ 
posed  construction. 

It  seems  to  me  that  the  dissent  is  predicated  upon  a  seri¬ 
ous  misunderstanding  of  the  full  intent  of  Congress  in 
establishing  the  licensing  provisions  of  the  Federal  Power 
Act  and  a  failure  to  grasp  the  broad  concept  of  conserva¬ 
tion  upon  which  the  statute  is  based.  Congress  was  con¬ 
cerned  with  the  nation’s  interest  in  all  of  its  water  power 
resources.  It  recognized  that  Federal  control  of  water 
power  development  was  necessary  to  assure  the  people  the 
full  advantage  of  the  comprehensive  utilization  of  those 
water  power  resources.  From  the  language  of  the  Act,  as 
well  as  from  the  long  legislative  history  of  the  successive 
acts  embodying  the  Congressional  interest  in  water  power, 
it  is  clear  that  Congress  intended  to  establish  such  control 
over  utilization  of  the  water  power  resources  of  the  na¬ 
tion’s  streams  as  all  inclusively  as  it  could  within  the  con¬ 
fines  of  its  own  jurisdiction.  In  the  precise  language  of  the 
Act,  Federal  authority  is  required  for  any  water  power 
development  “across,  along,  from  or  in  any  of  the  streams 
or  other  bodies  of  water  over  which  Congress  has  jurisdic¬ 
tion  under  its  authority  to  regulate  Commerce  with  foreign 
nations  and  among  the  several  states.” 

2591  There  are  many  streams  throughout  the  nation 
which  are  navigable  under  long-established  judicial 
interpretations  of  navigability  but  which  seemingly  would 
not  be  so  classified  under  the  narrow  and  artificial  inter¬ 
pretation  suggested  by  the  dissent.  To  the  extent  that  our 
classification  of  streams  as  navigable  would  thus  be  re¬ 
stricted  to  a  few  great  rivers,  there  would  be  an  accom¬ 
panying  restriction  upon  our  classification  of  those  tribu¬ 
taries  which  are  constitutionally  subject  to  the  jurisdiction 
of  Congress  because  of  their  effect  upon  lower  navigable 
capacity,  and  a  resulting  overall  reduction  of  the  portion 
of  the  country’s  water  power  subject  to  the  protection  of 
the  public  interest  set  up  by  Congress.  There  is  no  justifi¬ 
cation  in  the  Federal  Power  Act  for  classifying  streams  in 
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a  manner  not  previously  ordered  by  the  courts  nor  required 
by  the  statute,  and  the  dissenting  opinion  fails  to  show  that 
such  relaxation  of  the  comprehensive  controls  prescribed 
by  the  statute  would  be  in  the  public  interest. 

After  the  long  record  of  legislative  direction  for  protec¬ 
tion  and  improvement  of  entire  watersheds,  it  should  by 
now  be  recognized  that  Congress  did  not  require  licenses 
for  water  power  development  on  streams  over  which  it  has 
jurisdiction  simply  as  an  arbitrary  act  of  the  sovereign,  or 
as  a  punitive  measure.  The  purpose  of  Congress  in  the 
Federal  Power  Act,  as  in  previous  legislation  governing 
water  power  development,  was  to  protect  the  public  inter¬ 
est  in  the  use  of  a  vital  public  resource,  that  is,  to 
2592  remove  the  utilization  of  the  country’s  water  power 
resources  from  the  field  of  unrestricted  private  ex¬ 
ploitation.  The  theory  of  licensing  by  a  single  Federal 
agency  was  the  outgrowth  of  long  experience  with  the  dis¬ 
persion  of  the  exercise  of  such  governmental  authority 
among  several  agencies  and  was  designed  to  preserve  for 
the  people  the  comprehensive  development  of  their  water 
power  resources  in  proper  relation  to  all  other  beneficial 
uses  of  such  resources. 

Prior  to  this  comprehensive  licensing  statute  of  1920 
Congress  had,  by  the  Eiver  and  Harbor  Acts  of  1890  and 
1899  and  the  General  Dam  Acts  of  1890  and  1899,  placed 
in  the  Secretary  of  War  limited  control  over  water  power 
projects  in  navigable  streams  and  over  such  projects  in 
non-navigable  waters  which  substantially  impaired  lower 
navigable  capacity.  .  By  the  Weeks  Act  of  1911  Congress 
had  extended  measures  for  watershed  improvement  to  the 
purchase  of  lands  in  the  uppermost  headwaters  of  navig¬ 
able  streams.  By  the  land  statutes  of  1901  and  1905,  Con¬ 
gress  had  authorized  the  Secretaries  of  Interior  and  Agri¬ 
culture  to  allow  water  power  development  on  federal  lands 
under  limited  conditions.  Finding  none  of  these  measures 
completely  satisfactory  for  the  protection  of  public  inter¬ 
ests  in  water  power  resources  nor  attractive  to  private  in- 
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vestors,  and  after  the  realistic  criticism  by  President  Theo¬ 
dore  Roosevelt  dramatizing  the  lack  of  adequate 

2593  water  power  -  conservation  legislation,  Congress 
finally  passed  the  Water  Power  Act  of  1920.  But  at 

no  time  has  Congress  withdrawn  its  stewardship  over  the 
headwaters  of  navigable  streams,  or  through  unrealistic 
definition  of  navigability  sought  to  limit  its  control  over 
river  basins  which  must  necessarily  include  headwater 
streams.  Nor,  as  the  dissent  suggests,  should  the  Commis¬ 
sion  now  do  so  after  nearly  30  years  of  administrative 
interpretation. 

Proper  enforcement  of  this  statute  protects  the  potential 
future  use  of  a  stream  for  navigation,  saves  inviolate  the 
disposition  of  water  for  irrigation,  municipal  and  other 
public  uses  under  State  laws,  and  assures  the  full  use  of 
its  water  power  resources.  Furthermore,  it  protects  the 
people  against  capitalization  of  water  power  development 
on  other  than  an  actual  legitimate  investment  basis,  assures 
regulation  of  rates  where  States  have  provided  none,  as¬ 
sures  consideration  of  whether  the  particular  water  power 
should  be  developed  by  the  Government  itself,  affords 
States  and  municipalities  priority  of  opportunity  to  de¬ 
velop  each  site,  provides  that  excess  profits,  if  any,  shall 
serve  to  reduce  the  net  investment  in  a  project,  and  sets 
up  a  basis  for  recapture  of  the  project  on  a  net  investment 
basis,  if  Congress  so  decides,  at  the  end  of  the  license 
period. 

Congress  determined  that  all  of  this  was  in  the  public 
interest  so  far  as  its  jurisdiction  extended  over  riv- 

2594  ers.  It  strengthened  rather  than  weakened  that 
determination  by  subsequent  legislation  in  1935.  An 

attempt  to  amend  the  provisions  of  the  Act,  in  terms  of  the 
general  concept  of  navigability  upon  which  the  dissent 
rests,  failed  in  the  80th  Congress.  It  is  in'  terms  of  this 
background  that  the  Commission  must  accept  the  respon¬ 
sibility  placed  upon  it  by  Congress  of  making  original  de¬ 
terminations  of  the  limits  of  Congressional  jurisdiction 
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over  the  water  power  resources  which  it  has  sought  to 
bring  under  a  unified  national  water  resources  policy. 

Leland  Olds, 

Commissioner. 

Filed :  February  1, 1949. 

Date  of  Issuance:  April  18,  1949. 

2595  Further  Statement. 

Docket  No.  DI-177 
In  the  Matter  of 

New  York  Power  and  Light  Corporation 
Smith,  Chairman,  further  statement: 

It  would  be  inappropriate,  as  I  see  it,  were  individual 
opinions  by  members  of  the  Commission  in  particular  cases 
to  be  made  vehicles  of  controversy  or  acrimonious  dispute. 
It  is  important  that  differences  of  opinion  be  freely  and 
honestly  expressed.  Ordinarily,  therefore,  I  would  make  no 
rejoinder  to  the  “concurring  opinion’' *  which  has  been  filed. 
But  in  this  instance  my  position  has  been  so  characterized 
and  so  seriously  misstated  that  I  have  concluded  that  this 
brief  further  statement  should  be  made. 

As  plainly  stated  in  my  opinion  of  January  6,  1949,  it 
is  my  view  that  the  facts  of  record  in  this  case  do  not  war¬ 
rant  the  finding  that  the  Sacandaga  River  between  Hadley 
and  Northville  is  “navigable.”  This  is  the  only  matter 
at  issue  on  which  I  disagree  with  the  majority. 

That  dissent  does  not  suggest  or  imply  that  there  should 
be  a  relaxation  of  the  comprehensive  controls  prescribed 
by  the  statute,  or  that  there  is  any  valid  objection  to  either 
the  Congressional  intent  behind,  or  the  proper  administra¬ 
tive  application  of,  the  licensing  provisions  of  the  Federal 
Power  Act.  Of  course  I  do  not  concede  that  my  position 
is  based  on  a  serious  misunderstanding  of  the  full  intent 
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of  Congress  or  a  failure  to  grasp  the  broad  concept  of  con¬ 
servation  npon  which  the  statute  is  based.  The  discourse 
on  these  subjects  serves  only  to  obscure  the  real  issue  in 
this  case,  which  is  simply  the  interpretation  and  weight  to 
be  given  the  evidence  regarding  navigability, — described 
by  the  Court  of  Appeals  in  the  Tomahawk  Case ,  as  1  ‘a 
factual  question.” 

2596  There  is  in  this  record  no  evidence  whatever  of 
the  use  of  the  river  for  any  transportation  except  for 

the  floating  of  logs;  there  is  no  proof  whatever  of  subse¬ 
quent  shipment  in  interstate  or  foreign  commerce.  I  have 
found  no  judicial  determination  of  navigability  on  such  an 
insubstantial  basis,  nor  do  I  believe  that  Congress  has  pro¬ 
vided  for  the  assertion  of  federal  jurisdiction,  based  on  a 
finding  of  navigability,  on  any  such  facts  as  these. 

Nelson  Lee  Smith, 

Chairman. 

Filed:  April  15,  1949. 

Date  of  Issuance :  April  18,  1949. 

2597  UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 

Before  Commissioners :  Nelson  Lee  Smith,  Chairman ; 
Thomas  C.  Buchanan,  Claude  L.  Draper,  Leland  Olds 
and  Harrington  Wimberly. 

December  20,  1948 
Docket  No.  DI-177 
In  the  Matter  of 

New  York  Power  and  Light  Corporation 

Findings  and  Order. 

Consideration  has  been  given  to  the  record  in  the  above- 
entitled  proceeding,  the  initial  decision,  and  the  oral  argu¬ 
ment  on  the  exceptions  thereto,  and  the  Commission  has 
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this  day  issued  its  Opinion  No.  172  in  this  matter  which 
hereby  is  incorporated  by  reference  and  made  a  part 
hereof. 

The  Commission  further  finds : 

(1)  From  its  mouth  to  Troy,  the  Hudson  River  was  his¬ 
torically  a  navigable  water,  and  was  used,  in  its  natural 
condition,  for  the  transportation  of  persons  and  property 
in  interstate  and  foreign  commerce. 

(2)  From  Troy  to  Fort  Edward,  the  Hudson  River,  al¬ 
though  later  augmented  by  the  Champlain  Canal,  was  his¬ 
torically  a  navigable  water  and  was  used  for  the  transpor¬ 
tation  of  persons  and  property  in  interstate  and  foreign 
commerce,  notwithstanding  interruptions  between  these 
two  points  by  falls,  shallows  or  rapids  compelling  land 
carriage. 

(3)  From  Fort  Edward  to  Hadley  and  points  above,  the 
Hudson  River  was  historically  not  navigable  for  boats,  (ex¬ 
cept  in  the  section  between  Glens  Falls  and  Fort  Edward 
which  was  augmented  by  the  installation  of  the  Glens  Falls 
Feeder  Canal),  but  was  used  extensively  in  its  natural  con¬ 
dition  for  the  transportation  for  substantial  quantities  of 
property  (logs  and  forest  products)  from  points  on  the 
Hudson  or  its  tributaries,  including  the  Sacandaga  River, 
to  the  sawmills  at  Glens  Falls,  Hudson  Falls,  Fort  Edward 

and  Thomson. 

2598  (4)  From  its  mouth  at  Hadley  to  Northville  at  the 

head  of  the  Conklingville  Reservoir,  the  Sacandaga 
River  was  historically  a  navigable  water,  and  was  used  in 
its  natural  condition  for  the  transportation  of  substantial 
quantities  of  property  (logs  and  forest  products). 

(5)  From  the  mouth  of  the  Hudson  River  to  Hadley,  and 
from  the  mouth  of  the  Sacandaga  River  at  Hadley  to  North¬ 
ville  at  the  head  of  the  Conklingville  Reservoir,  the  Hudson 
River  and  Sacandaga  River,  together  with  the  Glens  Falls 
Feeder  Canal  and  the  Champlain  Canal,  were  used  jointly 
for  the  transportation  of  an  undetermined  but  unquestion- 
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ably  substantial  quantity  of  property  in  interstate  com¬ 
merce. 

(6)  From  the  mouth  of  the  Hudson  River  to  Hadley  and 
from  the  mouth  of  the  Sacandaga  River  at  Hadley  to 
Northville  at  the  head  of  the  Conklingville  Reservoir,  the 
Hudson  River  and  Sacandaga  River,  together  with  the 
Glens  Falls  Feeder  Canal  and  the  Champlain  Canal,  are 
suitable  for  use,  jointly,  for  the  transportation  of  property 
in  interstate  and  foreign  commerce. 

(7)  The  Hudson  River  in  its  improved  condition  and  as 
augmented  by  the  artificial  waterways  installed  in  connec¬ 
tion  therewith  by  the  State  of  New  York,  is  a  navigable 
water  of  the  United  States  from  above  its  confluence  with 
the  Sacandaga  River  at  Hadley,  to  its  mouth  in  the  Atlantic 
Ocean. 

(8)  The  Sacandaga  River,  in  its  natural  condition,  is  a 
navigable  water  of  the  United  States  from  Northville,  at 
the  head  of  the  Conklingville  Reservoir,  to  its  mouth  at 
Hadley,  New  York. 

The  Commission  orders: 

New  York  Power  and  Light  Corporation  shall  not  com¬ 
mence  the  construction  of  any  hydroelectric  power  develop¬ 
ment  on  the  Sacandaga  River  at  or  near  the  site  described 
in  its  declaration  of  intention  filed  February  5,  1947,  until 
it  shall  have  applied  for  and  accepted  a  license  under  the 
provisions  of  the  Federal  Power  Act  and  the  rules  and 
regulations  of  the  Commission  thereunder. 

By  the  Commission.  Chairman  Smith  dissenting. 

Leon  M.  Fijquay, 

Secretary . 

Date  of  Issuance :  April  18,  1949. 
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IL 

EXCERPTS  FROM  TESTIMONY  AND  PROCEEDINGS. 

1  Glens  Falls,  New  York, 

July  14,  1947. 

Met  pursuant  to  notice  at  10  a.m. 

Before :  Emery  J.  Woodall,  Presiding  Examiner. 
Appearances : 

LeBoeuf  &  Lamb,  bj 
Randall  J.  LaBoeuf,  Jr. 

Lauman  Martin. 

Chauncey  P.  Williams,  Jr. 

Halcyon  Skinner 

(15  Broad  Street,  New  York,  N.Y.) 

Philip  Halpcm,  Counsel,  by 
Laurence  J.  Olmsted 
Appearing  for  the  Public  Serv¬ 
ice  Commission  of  New  York 
State. 

•  •  •  •  • 

7  Mr.  LeBoeuf:  •  *  •  Now,  I  would  like  to  make 

21  this  statement  and  I  have  discussed  it  with  my 
brother  counsel  on  the  other  side  very  carefully: 
For  the  purposes  of  this  proceeding  and  this  proceeding 
only,  we  think  it  is  immaterial  whether  the  head  of  navig¬ 
able  waters  of  the  United  States  is  Fort  Edward  or  Water¬ 
ford.  Therefore,  for  the  purpose  of  this  proceeding  only 
we  are  not  attempting  to  offer  any  proof  to  show  that  the 
river  is  not  a  navigable  water  of  the  United  States  on  the 
stretch  between  Fort  Edward  and  Waterford.  That  state¬ 
ment  is  to  simplify  and  expedite  these  proceeding,  of 
course,  and  is  not  to  be  taken  as  a  general  admission  ap¬ 
plicable  to  any  other  proceeding  whatsoever. 


33  Presiding  Examiner :  It  is  just  what  I  was  going 
to  say.  The  Examiner  has  no  objection  to  admitting 
in  evidence  by  reference  as  Item  A  such  part  of  the  court 


Albert  J.  Danaher 

(126  State  St.,  Albany,  N.  Y.) 
Appearing  for  the  New  York 
Power  &  Light  Corporation. 


Willard  W.  GatcheU, 

Principal  Attorney 
William  J.  Costello,  Attorney,  and 
Louis  L.  Da  Pra,  Associate  Attorney 
Appearing  for  the  Staff  of  the 
Federal  Power  Commission. 


decisions  and  official  record  on  appeal  in  the  Conrt  of  Ap¬ 
peals  of  the  State  of  New  York*  as  are  not  on  the  principle 
of  judicial  notice  already  available  to  the  Examiner,  the 
Commission  and  the  counsel  in  this  case.  That  is 
34  Item  A. 


41  Mr.  LeBoeuf :  I  just  have  a  number  of  documen¬ 
tary  exhibits.  The  first  group  are  of  a  historical 
character. 

I  offer  in  evidence  extracts  from  * 1  Travels  into  North 
America  by  Peter  Kalm,”  translated  into  English  by  John 
Reinhold  Forster,  F.A.S.,  London,  Volume  II.  The  follow¬ 
ing  extracts  are  from  pages  captioned  “June  1749.  Be¬ 
tween  Albany  and  Saratoga”.  The  extracts  are  as  marked 
from  Pages  271,  275,  278,  282,  283,  286,  288,  291,  293,  and 
294. 


42  Presiding  Examiner:  The  reporter  will  strike 
that  part  of  the  record  which  refers  to  this  exhibit  as 

for  identification,  Exhibit  1,  and  mark  it  as  Exhibit  No.  1, 
admitted  in  evidence,  subject  to  motion  to  strike  or  motion 
to  exclude  the  exhibit  under  motions  made  only  dur- 

43  ing  the  course  of  this  proceeding. 


Mr.  LeBoeuf :  I  offer  in  evidence  photostatic  copy  from 
“American  State  Papers,  Documents,  Legislative  and  Ex¬ 
ecutive,  of  the  Congress  of  the  United  States,  Washington, 
1834”  being  extracts  from  Docket  No.  250,  first  session, 
10th  Congress,  being  a  report  of  Albert  Gallatin,  Secretary 
of  the  Treasury,  dated  April  4, 1808,  being  pages  724,  765, 
through  769.  There  are  some  extra  sheets  thereto  photo¬ 
stated  of  index  material  that  I  did  not  consider  relevant. 

*  The  case  referred  to  is  Board  of  Hudson  River  Regulating  District  v. 
Fonda,  Johnstown  4r  GloversviUe  Railroad  Co.,  127  Misc.  866,  217  N.  Y.  Sapp. 
781;  affirmed  223  App.  Div.  358,  228  N.  Y.  Sapp.  686;  modified  in  other  re¬ 
spects  and  affirmed  249  N.  Y.  445,  164  N.  E.  541,  reargument  denied  250  N.  Y. 
559,  166  N.  E.  324  (1929). 
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Presiding  Examiner :  The  exhibit  will  be  admitted  into 
evidence  as  Exhibit  No.  2,  on  the  same  basis  stated  in  con¬ 
nection  with  Exhibit  No.  1. 


Mr.  LeBoeuf :  I  offer  in  evidence  an  extract  from  book, 
entitled  4 4  Basis  of  American  History  1500 — 1900, 
44  Volume  H,”  by  Livingston  Farrand,  New  York  and 

London,  1904,  extract  being  from  Page  28. 

Presiding  Examiner:  Admitted  as  Exhibit  No.  3,  sub¬ 
ject  to  same  conditions. 

•  ••••••••• 

Mr.  LeBoeuf:  I  offer  in  evidence  extracts  from  the 
“Life  and  Times  of  Sir  William  Johnson,  Bart.”  by  Wil¬ 
liam  L.  Stone,  Albany,  1865,  the  extracts  being  from  Pages 
178,  501,  505,  506,  507,  533,  relating  to  the  years  1745  and 
1755. 


•i 


Mr.  LeBoeuf:  I  offer  in  evidence  extracts  from  the 
“History  of  Lake  Champlain,,  by  Peter  S.  Palmer,  Platts- 
burg,  1853,  the  extracts  being  from  Pages  32,  44,  58. 

•  ••••••••• 

Mr.  LeBoeuf:  I  offer  in  evidence  extracts  from  4 4 Pio¬ 
neer  History  of  the  Champlain  Valley”  by  Winslow  C. 
Watson,  published  in  Albany  in  1863,  Page  31. 

•  ••••••••• 

45  Mr.  LeBoeuf:  I  offer  in  evidence  extracts  4 4 Col¬ 
lections  of  the  New  York  Historical  Society,  Volume 
12,  1879”  being  the  4  4  Trial  of  Major  General  Schuyler — 
October  1778”  published  in  New  York,  1880,  the  extracts 
being  from  Pages  39,  40,  and  110. 


Mr.  LeBoeuf:  I  offer  in  evidence  extracts  from  4 4 An 
Original  Complied  and  Corrected  Account  of  Burgoyne’s 
Campaign  and  the  Memorable  Battles  Bemis’s  Heights, 
September  19  and  October  7,  1777”  by  Charles  Neilson, 
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Albany,  1844,  reprinted  in  1926,  the  extract  being  from 
Page  88. 


Mr.  LeBoeuf:  I  offer  in  evidence  extracts  from  “Re¬ 
marks  Made  on  a  Short  Tour  Between  Hartford  and  Que¬ 
bec  in  the  Autumn  of  1819”  by  the  Author  of  a  Journal 
of  Travels  in  England,  Holland  and  Scotland  (Reputed 
to  be  Benjamin  Silliman)  published  in  New  Haven  in 
1820,  the  extracts  being  from  Pages  130, 133,  and  164. 


Mr.  LeBoeuf:  I  offer  in  evidence  extracts  from  “Ga¬ 
zetteer  of  the  State  of  New  York”  by  J.  H.  French,  pub¬ 
lished  in  Syracuse  in  1860,  the  extracts  being  from  Pages 
22,  60,  670,  678  and  679. 

•  ••••••••• 

46  Mr.  LeBoeuf:  I  offer  in  evidence  extracts  from 
“Letters  About  the  Hudson  River  and  its  Vicinity” 
written  in  1835  and  1836,  by  Freeman  Hunt,  New  York  and 
Boston,  1836,  and  the  quotation  is  from  Page  4. 


Mr.  LeBoeuf:  I  offer  in  evidence  extracts  from  “The 
Hudson  River  Guide:  Containing  a  Description  of  all  the 
Landings  and  Principal  Places  on  the  Hudson  River  as 
Far  as  Navigable ;  Stage,  Canal,  and  Railroad  Routes,  Ac¬ 
companied  by  a  Correct  Map”.  There  is  no  date  or  place 
or  publication,  but  it  is  bound  in  with  two  similar  guide¬ 
books  to  New  York  City,  published  by  J.  Distumell,  in 
New  York  in  1836.  The  quotations  are  from  Pages  235 
and  236. 


I  offer  in  evidence  extracts  from  “A  Gazetteer  of  the 
State  of  New  York”  by  EL  G.  Spafford,  published  in  Al¬ 
bany  in  1824,  the  extracts  being  from  Pages  215, 
47  243,  267, 431,  and  456. 
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Mr.  LeBoeuf:  I  offer  in  evidence  extracts  from  “Nel¬ 
son’s  Illustrated  Guide  to  the  Hudson  and  its  Tributaries”, 
published  in  New  York  in  1860,  pages  142, 164,  165. 


Mr.  LeBoeuf :  I  offer  in  evidence  as  Exhibit  No.  15,  ex¬ 
tracts  from  the  “History  of  Washington  County”  by  Cris- 
field  Johnson,  published  in  Philadelphia  in  1878,  the  ex¬ 
tracts  being  from  Pages  74,  426,  and  427. 


Mr.  LeBoeuf:  I  offer  in  evidence  extracts  from  “Hy¬ 
drology  of  the  State  of  New  York”  by  George  W.  Bafter, 
published  in  1905  as  the  New  York  State  Museum  Bulletin 
No.  85,  the  extracts  being  from  Page  267. 


Mr.  LeBoeuf:  I  offer  in  evidence  extracts  from  the 
“First  Annual  Report  of  the  Forest  Commission  of  the 
State  of  New  York”  in  the  year  1885,  being  from  Page  27. 


48  Mr.  LeBoeuf :  I  offer  in  evidence  an  extract  from 

the  “Annual  Report  of  State  Engineer  and  Sur¬ 
veyor”  for  the  year  1895,  by  Assembly  Document  No.  62, 
in  the  year  1896,  being  extracts  from  the  Report  on  Upper 
Hudson  Storage,  by  George  W.  Rafter,  Assistant  State 
Engineer,  the  quotations  being  from  Pages  129  and  130. 


I  offer  in  evidence  photostat  of  a  map  entitled  “A  Topo¬ 
graphical  Map  of  Hudsons  River,  with  the  Channels  Depth 
of  Water,  Rocks,  Shoals,  etc.  and  the  Country  Adjacent, 
from  Sandy-Hook,  New  York  and  Bay  to  Fort  Edward, 
also  the  Communication  with  Canada  by  Lake  George  and 
Lake  Champlain,  as  high  as  Fort  Chambly  on  Sorel  River, 
by  Claude  Joseph  Sauthier,  on  the  Original  Scale  of  Four 
Miles  to  One  Inch.”  It  was  published  according  to  an  Act 
of  Parliament  in  October  1,  1776  in  London.  That  I  as¬ 
sume,  would  be  Exhibit  20. 


- — 
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49  Mr.  LeBoeuf:  I  offer  in  evidence  a  photostatic 
copy  taken  from  the  London  Magazine  in  1778, 
printed  for  R.  Baldwin  at  the  Rose  Pater  Noster  Row, 
entitled  “Part  of  the  Counties  of  Charlotte  and  Albany  in 
the  Province  of  New  York,  being  the  Seat  of  War  between 
the  King’s  Forces  under  Lieut.  Gen.  Burgoyne  and  the 
Rebel  Army,  by  Thos.  Kitchin,  Hydrographer  to  his  Maj¬ 
esty”,  commonly  referred  to  as  the  Kitchin  map. 


Mr.  LeBoeuf:  I  would  like  to  reserve  as  Exhibit  No.  22' 
another  map,  also  to  he  supplied,  “The  Old  Champlain 
Canal”  before  it  was  replaced  by  the  present  Champlain 
Division  of  the  New  York  State  Barge  Canal. 

•  ••••••••• 

52  I  offer  in  evidence  as  Exhibit  No.  23,  a  plan  of 
project  structures  and  topography  at  site  of  Stewart 
Bridges  development. 


53  Presiding  Examiner:  Admitted  as  Exhibit  No.  23 
on  the  same  conditional  basis  previously  stated,  to 
wit,  subject  of  motion  to  exclude  exhibit  made  during  the 
course  of  the  hearing. 


Mr.  LeBoeuf:  I  offer  in  evidence  a  series  of  hydro- 
graphs  one  for  each  year  for  the  years  1933  to  1946,  both 
inclusive,  entitled  “State  of  New  York,  Hudson  River  Reg¬ 
ulating  District,  Hydrograph  of  Sacandaga  River  at  Conk- 
lingville,  showing  Sacandaga  Reservoir  Regulation  for” 
and  then  it  gives  the  respective  years. 

'  Presiding  Examiner:  Admitted  on  the  same  condition, 
as  Exhibit  No.  24. 

•  ••••••••• 

I  offer  in  evidence  another  series  of  hydrographs,  cover¬ 
ing  the  years  1933  through  1946,  both  inclusive,  and 
54  entitled  *  ‘  State  of  New  York,  Hudson  River  Regulat- 
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ing  District,  Hydrograph  of  Hudson  River  at  Spier 
Falls,  showing  Sacandaga  Reservoir  Regulation  in”  and 
then  giving  the  particular  years. 

Presiding  Examiner :  Admitted  as  No.  24,  with  the  same 
condition. 


Mr.  LeBoeuf:  I  offer  in  evidence  a  map  entitled  “New 
York  Power  and  Light  Corp.,  Mohawk  and  Upper  Hudson 
River  Drainage  Areas”  No.  G-1173,  as  Exhibit  No.  26. 

Presiding  Examiner:  Admitted  in  evidence  as  Exhibit 
No.  26. 

• . . 

Mr.  LeBoeuf :  I  offer  in  evidence  a  ditto  tabulation,  en¬ 
titled  “Drainage  Area”  covering  Sacandaga  River,  Hud¬ 
son  River,  Mohawk  River,  at  certain  points,  as  Exhibit 
No.  27. 

Presiding  Examiner:  Admitted  on  the  same  conditions, 
as  Exhibit  No.  27. 

•  •*****••• 

Mr.  LeBoeuf:  I  offer  in  evidence  a  tabulation  on  ditto 
paper,  entitled  “Mohawk  River”,  showing  storage  capacity 
and  power  development  at  certain  points,  as  Exhibit  No.  28. 

Presiding  Examiner :  Admitted  as  Exhibit 
55  No.  28. 


Mr.  LeBoeuf:  I  offer  in  evidence  a  profile  map  entitled 
“New  York  Power  and  Light  Corp.,  Profile  of  Hudson  and 
Sacandaga  Elvers,  Troy  to  Conklingville”  and  is  No. 
H-4884. 

Presiding  Examiner:  Admitted  on  the  same  conditions, 
as  Exhibit  No.  29. 


Mr.  LeBoeuf :  I  offer  in  evidence  as  Exhibit  30,  extracts 
from  Miscellaneous  Document  No.  42,  Part  16,  House  of 
Representatives,  47th  Congress,  2nd  Session,  generally  en- 
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titled,  “Reports  on  the  Water-Power  of  the  United 
States,”  printed  in  Washington,  Government  Printing 
Office,  in  1885,  the  extracts  being  the  title  page,  the  letter 
of  transmittal,  the  introduction  page,  the  general  table  of 
contents,  the  general  letter  of  transmittal,  dated  October 
12,  1882,  the  title  page  entitled  “Reports  on  the  Water- 
Power  of  the  Hudson  River  Basin,  by  Dwight  Porter,  the 
table  of  contents,  the  letter  of  transmittal  dated  Boston, 
July  9, 1883,  the  first  page  of  the  report,  and  pages  1  to  20 
inclusive,  and  pages  44  and  45. 

Presiding  Examiner:  Admitted  on  the  same  conditions, 
as  Exhibit  No.  30. 


56  Mr.  LeBoeuf:  I  offer  in  evidence  extracts  from 
the  “Animal  Report  of  the  Chief  of  Engineers, 
U.  S.  Army,  to  the  Secretary  of  War,  for  the  year  1890, 
Washington,  1890”  the  extracts  being  from  Pages  63  and 
688. 

Presiding  Examiner:  Admitted  as  Exhibit  No.  31,  sub¬ 
ject  to  the  same  conditions. 


Mr.  LeBoeuf :  I  offer  in  evidence  House  Document  No. 
1160,  62nd  Congress,  3rd  Session,  entitled  “Hudson  River, 
N.  Y.,  Letter  from  The  Secretary  of  War”  dated  War 
Department  on  December  11,  1912,  and  the  extracts  cover 
the  title  page  through  Page  9  and  Page  12,  Page  18,  Page 
19,  Pages  40,  and  41. 

Presiding  Examiner:  Admitted  as  Exhibit  No.  32,  same 
conditions. 


Mr.  LeBoeuf :  I  offer  in  evidence  House  Document  No. 
149,  72nd  Congress,  1st  Session,  entitled  Hudson  River, 
N.  Y.,  Letter  from  The  Secretary  of  War”  dated  Wash¬ 
ington,  December  9,  1931. 

Mr.  Costello:  Is  this  known  as  the  308  Report! 
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Mr.  LeBoeuf:  Mr.  Costello,  this  exhibit,  as  far  as  the 
report,  is  conventionally  known  as  the  308  report. 

Presiding  Examiner :  Admitted  as  Exhibit  No. 
57  33,  same  conditions. 


Presiding  Examiner.:  The  official  reporter  will  note  that 
Exhibit  No.  33,  being  House  Document  Report  No.  149, 
commonly  known  as  the  308  Report,  has  attached  thereto 
the  following  maps : 

One  entitled  “Profile  of  Hudson  River,  N.  Y.,  Mass,  and 
Vt.”  being  plan  for  coordinated  development,  etc.,  and 
labelled  “Hudson  River  Report  Sheet  No.  2.” 

The  other  map  is  entitled,  “Hudson  River,  N.  Y.,  Mass, 
and  Vt.”,  being  a  plan  for  coordinated  development,  etc., 
and  labelled  “Hudson  River  Report  Sheet  No.  1.” 

Mr.  LeBoeuf :  Lastly,  I  offer  in  evidence  as  Exhibit  34, 
House  Document  No.  620,  75th  Congress,  3rd  Session,  en¬ 
titled  “Hudson  and  Mohawk  Rivers,  N.  Y.,  Letter  from 
the  Secretary  of  War”  transmitting  a  letter  from  the  Chief 
of  Engineers,  United  States  Army,  dated  April  18,  1938, 
submitting  a  report,  the  extrao  being  from  Page  11. 

Presiding  Examiner:  Admitted  as  Exhibit  No.  34,  on 
the  same  conditions. 


58  Presiding  Examiner :  In  case  the  reporter  did  not 

note  admission  of  the  exhibits  to  and  including  Ex¬ 
hibit  No.  34,  the  record  will  show  that  all  exhibits  proffered, 
from  Exhibit  No.  1  to  Exhibit  No.  34,  inclusive,  proffered 
by  counsel  for  the  declarant,  have  been  admitted  in  evi¬ 
dence  subject  to  the  condition  that  a  motion  to  exclude 
during  the  course  of  this  hearing  may  be  entertained. 


59  Mr.  LeBoeuf :  Call  Colonel  Hogan. 

Whereupon  John  P.  Hogan  was  called  as  a  witness  on 
behalf  of  the  New  York  Power  and  Light  Corporation,  and, 
having  been  duly  sworn,  testified  as  follows: 
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Direct  examination 
By  Mr.  LeBoenf : 

Q.  Will  you  please  state  your  full  name  and  place  of 
residence?  A.  John  P.  Hogan,  H-O-G-A-N,  225  East  73rd 
Street,  New  York  City. 

Q.  You  are  an  engineer?  A.  Yes,  sir. 

Q.  And  a  member  of  a  firm?  A.  For  the  past  ten  years 
I  have  been  the  senior  partner  of  the  firm  of  Parsons, 
Brinckerhoff,  Hogan  &  Macdonald.  The  earliest  part  of 
that  was  under  another  name. 

Q.  Will  you  tell  us  when  you  were  born  and  tell  us  your 
education?  A.  I  was  bom  in  1881.  I  graduated 
60  from  Harvard  in  1903  as  an  A.B.  and  1904  as  an 
S.B.  I  am  also  an  honorary  doctor  of  engineering 
from  New  York  University  in  1940. 

Q.  Will  you  outline  the  principal  points  in  your  engi¬ 
neer  career?  A.  Well,  I  am  going — if  I  may  confine  this 
%to  water  power  and  hydraulic  work — from  1906  to  1920  I 
was  with  the  Catskill  Water  Supply  of  New  York  City,  in 
grades  from  senior  assistant  engineer  to  acting  deputy 
chief  engineer.  During  this  period  I  was  hydraulic  wit¬ 
ness  for  the  city  of  New  York  on  about  forty  water  power 
condemnation  cases. 

From  1917  to  1919  I  was  two  years  in  France,  in  grades 
from  Captain  of  Engineers  to  Lieutenant-Colonel,  General 
Staff. 

From  1920  to  *23  I  was  director  of  the  New  York  Water 
Power  investigations  for  a  combination  of  the  New  York 
State  Electric  Utilities. 

Q.  Will  you  tell  a  little  bit  about  the  scope  of  the  investi¬ 
gation?  A.  Well,  that  investigation  included  a  survey  of 
all  the  water  power  resources  of  the  State  of  New  York, 
and  toward  the  end  it  concentrated  largely  on  a  study  of 
the  entire  Adirondack  area,  the  Black,  Raquette,  Saranac, 
Hudson  and  all  the  tributaries — all  the  tributary  streams. 
As  the  result  of  that  a  law  was  passed,  and  was  known  as 
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the  Miller  Water  Power  Act,  which  never  went  into 

61  effect  on  account  of  a  change  in  political  adminis¬ 
tration. 

From  1923  to  1925  I  made  a  report  on  the  electrification 
of  the  New  York  Central  between  Harmon  and  Buffalo.  I 
was  also  expert  witness  for  the  Cohoes  Power  and  Light 
on  damage  cases,  due  to  the  construction  of  the  Barge 
Canal.  I  was  also  employed  by  the  Adirondack  Power  and 
Light  in  detailed  study  of  the  Hudson  River. 

Q.  Will  you  tell  us  a  little  bit  of  the  scope  of  that  study — 
what  parts  of  the  Hudson  River  were  involved?  A.  That 
involved  the  entire  Hudson  River,  from  its  sources  to  Troy, 
with  the  exception  of  the  Mohawk  River. 

Q.  Did  it  include  any  of  the  branches?  A.  Yes,  it  in¬ 
cluded  all  of  the  branches  except  the  Mohawk. 

In  1926  I  prepared  a  report,  jointly  for  the  Adirondack 
Power  and  Light  Corporation  and  the  International  Paper 
Company,  on  the  development  of  the  Hudson  River. 

Q.  Did  that  include  the  Sacandaga  too?  A.  That  in¬ 
cluded  the  Sacandaga  and  developments  from  the  head 
waters  clear  down,  particularly  that  section  of  the  Hudson 
River  between  Indian  Lake  and  Hadley,  as  well  as  the 
Schroon  River,  and,  of  course,  the  Sacandaga. 

During  the  same  period  I  was  consulting  engineer  for  the 
Union  Bag  and  Paper  Company,  in  connection  with  the 
development  of  Hudson  Falls. 

62  In  1926  I  became  a  member  of  the  firm  of  Parsons, 
Klapp,  Brinckerhoff  and  Douglas.  During  this  same 

period  a  subsidiary  of  this  firm  actually  built  and  con¬ 
structed  the  development  at  Sherman  Island  for  the  Inter¬ 
national  Paper  Company,  and  a  development  at  Feeder 
Dam  for  the  Moreau  Manufacturing  Company. 

In  the  years  directly  following  that,  ’27  to  ’31, 1  designed 
for  the  Adirondack  Power  and  Light  Corporation,  after¬ 
wards  the  New  York  Power  and  Light  Corporation,  an  ad¬ 
dition  to  the  Spier  Falls  Plant  which  was  built,  and  the 
Elmer  West  Station  at  Conklingville  which  was  also  built 


I  also  made  the  borings  and  prepared  preliminary  de¬ 
signs  for  the  plants  between  Sacandaga  Reservoir  and  Fort 
Edward. 

Q.  Did  that  include  the  proposed  plant  at  Stewarts 
Bridge?  A.  It  did,  it  included  complete  borings  and  a  pre¬ 
liminary  plan  for  the  Stewarts  Bridge  site.  And  the  other 
work  on  that,  the  most  extensive  work  was  at  Hudson 
Falls.  There  was  work  all  along  the  river,  borings  and 
design,  preliminary  design.  Acted  as  Consulting  Engineer 
to  the  power  companies  during  the  construction  of  Sacan¬ 
daga  Reservoir. 

During  the  same  period  I  was  consulting  engineer  for 
the  Northern  New  York  Utilities  on  the  development 
63  of  the  Black  and  Racquette  Rivers,  and  on  the  acqui¬ 
sition  of  the  Saint  Lawrence  Transmission  Company. 

During  the  same  periods  I  represented  the  Philadelphia 
Rapid  Transit  in  litigation  with  the  Philadelphia  Electric 
Company  in  regard  to  the  Conowingo  Power  Plant.  After 
conclusion  of  this  case  I  assisted  in  negotiation  of  contract 
between  those  two  companies  for  a  power  supply  between 
350  million  and  550  million  KW  hours  per  annum. 

Also,  Consulting  Engineer  to  the  Frontier  Corporation 
on  the  development  of  the  Saint  Lawrence  River. 

I  was,  at  the  same  time,  Marketing  Engineer  for  the  spe- 
cal  board  appointed  by  the  Governor  to  study  the  develop¬ 
ment  of  the  Saint  Lawrence  River.  General  Jadwin  was 
head  of  the  construction  board. 

Q.  That  is,  Governor  of  New  York  State?  A.  Governor 
of  New  York  State. 

Q.  It  was  then  Governor  Roosevelt?  A.  Yes,  sir.  I  was 
also  Consulting  Engineer  to  the  Corps  of  Engineers  on  the 
#308  Reports  on  the  Delaware  and  Susquehanna  Rivers. 

At  the  same  time  I  was  Consulting  Engineer  for  the  Co¬ 
lumbia  Valley  Power  Company,  which  attempted,  under 
Federal  license,  to  construct  a  power  plant  on  the  Des¬ 
chutes  River,  Oregon,  for  the  purpose  of  producing 
chemicals. 
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64  Operating  Expert  for  the  New  England  Power  As¬ 
sociation  in  the  arbitration  of  a  contract  with  Black- 

stone  Company  involving  payments  of  about  $600,000  per 
year. 

From  1933  to  1936  I  was  Consulting,  Designing  and  Su¬ 
pervising  Engineer  for  the  Platte  Valley  Public  Power  & 
Irrigation  District  in  Nebraska. 

During  the  same  period,  Consulting  Engineer  to  the 
Corps  of  Engineers  on  the  development  of  the  Bonneville 
Power  project,  Columbia  River,  Oregon. 

I  was  a  member  of  a  Consulting  Board  appointed  by  the 
President  on  the  feasibility  of  the  Santee-Cooper  project 

I  also  valued  a  large  amount  of  undeveloped  and  devel¬ 
oped  water  power  for  the  Georgia  Railway  Light  &  Power 
Company. 

For  the  past  six  years  I  have  been  a  member  of  the  Com¬ 
mittee  of  the  American  Society  of  Civil  Engineers  on  power, 
valuation,  etc. 

Q.  Have  you  ever  been  an  officer  of  that  society!  A.  Yes, 
sir,  in  1940  I  was  President,  and  prior  to  that  I  served  a 
term  as  Vice  President  and  a  term  as  a  Director. 

Q.  Are  you  a  member  of  other  professional  societies! 
A.  The  American  Institute  of  Electrical  Engineers  and  the 
American  Society  of  Mechanical  Engineers,  and  a 

65  number  of  others  of  no  importance  to  this  record. 

Q.  Will  you  tell  us —  A.  I  wanted  to  finish  this, 
because  in  1942  to  1946 1  was  engaged  in  the  design  and  con¬ 
struction  of  the  Caracas  Water  Supply  in  Venezuela. 

From  1945  to  date,  designed  and  supervised  two  water 
power  projects  in  Colombia,  South  America,  and  one  hydro¬ 
electric  project  in  Derme,  Turkey. 

Also  during  that  same  period,  1945  to  date,  Consulting 
Engineer  to  the  Corps  of  Engineers  on  revised  plans  for 
the  Allatoona  project. 

Q.  Have  you  had  any  recent  experience  in  connection 
with  the  Hudson  River!  A.  The  most  recent  experience  I 
have  had  in  the  Hudson  River  was  in  connection  with  the 
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design  and  completion  of  the  Conklingville  plant.  Since 
that  time  I  have,  at  various  times,  had  inspections  made  of 
some  of  the  facilities  there  at  the  request  of  clients  but  I 
myself  did  not  make  them. 

Q.  How  about  any  recent  experience  with  respect  to  the 
river  in  the  vicinity  of  Albany?  A.  In  1945  on  a  joint  State 
and  Federal  aid  project  we  laid  out  the  Erie  Boulevard  in 
Albany  and  established  grades  for  that  which  would  be 
above  the  high  water  mark  except  once  every  twenty- 
66  five  years.  That  involved  a  study  of  the  effect  of  the 
deep  water  channel  on  the  Hudson  at  Albany.  And, 
the  following  year,  1946,  the  city-owned  pier  in  Albany,  at 
which  the  New  York  boats  used  to  land,  which  is  located 
almost  directly  south  of  the  New  York  Central  Railroad 
Bridge,  collapsed,  and  that  also  happens  to  be  on  the  site  of 
the  old  terminal  of  the  old  Erie  Canal.  At  that  time  we 
made  a  further  study  of  degradation  in  the  Hudson  directly 
at  that  point,  on  account  of  the  construction  of  the  deep 
channel.  I  am  talking  of  the  27-foot  channel.  These  were 
made  for  the  city  in  both  cases,  for  the  City  of  Albany, 
and  the  first  one  on  a  joint  State  and  Federal  highway 
project. 


70  By  Mr.  LeBoeuf : 

Q.  Well  now,  complying  with  his  Honor’s  request  in  get¬ 
ting  the  general  description  you  refer  to  the  exhibits.  Will 
you  describe  the  general  character  of  the  Hudson  River 
watershed  above  its  confluence  with  the  Mohawk  and  point 
to  the  particular  exhibits  which  amplify  your  description? 
A.  I  have  prepared  here  a  profile  of  the  Hudson  River  from 
Troy  up  to  Sacandaga  to  include  the  Conklingville  Reser¬ 
voir,  and  then  with  a  hiatus  of  the  Hudson  and  the  Indian 
River,  to  include  Indian  Lake.  There  are  two  reservoirs 
again  on  the  Hudson  of  which  one,  Indian  Lake,  was  earlier 
constructed  and  which  is  situated  on  the  tributary  of  the 
upper  Hudson  near  its  top.  It  is  shown  on  the  previous 
exhibits. 
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Presiding  Examiner:  It  is  shown  on  Exhibit  No.  26;  it 
shows  Indian  Lake  Reservoir. 

The  Witness :  And  on  Exhibit  27  I  think  it  shows  it  also. 

Presiding  Examiner:  Exhibit  29  is  the  profile.  All 
right. 

A.  (Continued)  Now  up  to  and  including — up  to  Fort 
Edward  the  Hudson  River  is  used  as  the  bed  of  the  Cham¬ 
plain  Canal,  and  it  is  a  succession  of  navigable  ponds.  At 
that  point  the  Champlain  Canal  separates  from  the 

71  Hudson  and  crosses  over  to  Lake  Champlain  at  a 
place  called  Whitehall.  Above  Fort  Edward  there 

are  a  succession  of  power  plants  which  develop  the  greater 
part  of  the  available  head  until  we  arrive  at  Corinth,  which 
is  the  last  plant  before  the  separation  of  the  Hudson  and 
Sacandaga.  Corinth  does  not  now  utilize  the  whole  avail¬ 
able  head  at  that  point.  There  is  a  plant  on  the  Hudson 
River  itself  at  Hadley  which  does  not  cover  the  Sacandaga 
and  the  head  between  the  upper  level  of  the  Corinth  Pond 
and  the  Conklingville  Reservoir  is  partly  filled  by  the  pro¬ 
posed  Stewarts  Bridge  plant,  which  is  shown  on  the  profile 
attached  in  blue. 

There  is  also  a  plan  for  a  combined  development  of  the 
Hudson  and  Sacandaga  Rivers  at  Hadley  which  would  fill 
in  the  gap  between  the  Corinth  Pond  and  the  tail  water  of 
the  proposed  Sacandaga  plant,  and  would  flood  out  the  ex¬ 
isting  plant  on  the  Hudson  River  at  Hadley. 

Q.  Will  you  continue  with  your  description,  proceeding 
upstream  on  the  Sacandaga  River?  A.  After  Stewarts 
Bridge,  the  proposed  Stewarts  Bridge  plant,  we  have  the 
Sacandaga  Reservoir — and  you  will  have  to  help  me  again 
on  that — which  has  a  total  storage  capacity  of  thirty-eight 
billion  cubic  feet,  or  a  useful  storage  capacity,  as  it  is  at 
present  operated,  of  thirty  billion  cubic  feet.  That  is  really 
a  natural  reservoir  site.  Probably  the  dam  as  it 

72  stands  is  on  an  old  watershed  between  the  Mohawk 
and  Hudson,  and  the  river,  for  some  reason,  reversed 

its  course  to  flow  down  into  the  Hudson  rather  than  into  the 
Mohawk. 
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Q.  I  don’t  think,  in  your  description  going  upstream,  you 
pointed  out  the  place  where  the  Barge  Canal,  going  west 
to  Buffalo  and  Lake  Erie,  joins  in  with  the  Hudson  Biver. 
What  is  that  point?  A.  That  is — will  you  give  me  the  exact 
location  of  that,  Mr.  Schamberger;  I  mean  the  geographical 
location. 

Mr.  Schamberger:  Waterford. 

A.  (Continued)  With  the  Barge  Canal — I  thought  you 
said  the  Champlain  Canal. 

Q.  No,  where  the  Barge  Canal —  A.  I  beg  your  pardon. 
I  was  mistaken. 

Q.  The  Barge  Canal  from  the  west?  A.  The  Barge  Canal 
comes  into  the  Hudson  Biver  above  the  Troy  dam  about 
opposite  Waterford. 

Q.  W"hat  is  the  character  of  the  river  between  Waterford 
and  Troy  and  Albany?  A.  You  mean  since  the  State — the 
Federal  dam  was  built? 

i 

Q.  Yes,  at  the  present  time?  A.  From  the  present  Fed¬ 
eral  dam  to  Albany  the  river  is  a  tidal  estuary  which  has 
'  been  improved  by  dredging  the  merged  channel  or 

73  canal  between  the  existing  Federal  dam  and  deep 
water  navigation  at  Albany. 

Q.  Colonel,  are  the  descriptions  of  the  power  plants  on 
the  Hudson,  with  their  capacities  in  water  and  horsepower 
sufficiently  shown  on  this  profile,  Exhibit  29?  A.  They  are 
shown  as  well  as  they  can  be  shown,  because  many  of  the 
installations  and  the  water  capacities  are  perhaps  not  on 
a  comparable  basis.  It  is  very  difficult  to  equate  them,  but 
they  represent  a  very  fair  picture  of  the  condition  there 
without  going  into  actual  critical  and  theoretical  computa¬ 
tions. 

Q.  Exhibit  23  shows,  does  it  not,  the  proposed  Stewarts 
Bridge  development?  A.  I  have  only  one  sheet. 

Q.  That  is  all.  A.  You  haven’t  any  cross  sections. 

74  Q.  This  shows,  does  it  not,  the  general  location  and 
type  of  construction  of  the  proposed  power  house  of 

the  project?  A.  It  does. 
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Q.  What  is  the  proposed  hydraulic  capacity  of  the  Stew¬ 
arts  Bridge  project!  A.  The  present  Stewarts  Bridge  pro¬ 
posal — I  did  not  prepare  these  plans  myself  nor  do  I  know 
that  these  plans  are  at  present  final — provides  for  4,000 
cubic  feet  a  second  at  best  gate.  That  would  be  equivalent, 
probably,  to  about  5,000  cubic  feet  a  second  at  full  gate, 
although  in  advance  of  picking  a  wheel  it  is  difficult  to  state 
that  accurately.  In  general,  the  generator  would  be  about 
30,000  Kw,  or  about  37,500  Kva,  13,800  volts.  The  gross 
head  is  99  feet.  It  is  a  single  unit  plant  and  no  provisions 
have  been  made  or  appear  to  have  been  made  for  the  instal¬ 
lation  of  any  other  units. 

Q.  What  would  be  the  capacity  of  the  pond  created  by 
that  dam?  A.  Well,  now,  somebody  will  have  to  give  me 
that  in  acre  feet  again,  acres. 

Q.  Can  you  give  it  in  cubic  feet?  A.  Yes.  Of  course,  it 
depends  on  the  drawdown. 

Q.  Will  you  give  the  information  both  ways,  in 
75  cubic  feet?  A.  All  right.  For  a  five-foot  drawdown 
the  pond  would  have  a  capacity  of  one  hundred  mil¬ 
lion  cubic  feet. 

Q.  Why  do  you  specify  a  five-foot  drawdown?  A.  Well, 
it  is  very  obvious  from  the  design  of  this  plant  that  it  isn’t 
intended  to  be  drawn  down  at  all,  but  it  would  be  physically 
possible  to  draw  the  pond  five  feet.  Due  to  the  elevation  of 
the  outlet  I  personally  would  not  recommend  drawing  it  any 
further. 

Q.  Will  you  explain  why?  A.  In  the  inlet  to  any  pen¬ 
stock  we  like  to  have  a  comfortable  water  cover  so  as  to 
prevent  the  unit  from  sucking  air.  Now,  the  minimum  cover 
that  I  would  like  to  have  for  that  purpose  is  about  five  feet. 

Q.  Why  do  you  say  that  the  design  of  the  plant  is  such 
that  in  normal  operation  there  would  be  no  drawdown?  A. 
Well,  that  is  one  reason,  that  if  this  were  intended  for  a 
drawdown  I  believe  that  inlet  or  intake  would  'be  very  much 
lower.  Furthermore,  with  ice  cover  up  there  you  cannot 
draw.  That  ice  cover  may  take  three  feet  off  that  pond. 
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and  that  reduces  the  amount  that  you  could  draw  it,  and 
furthermore  if  you  operated  that  pond  much  and  draw  it 
any  deeper  than  that  you  would  have  danger  of  drawing 
cakes  of  ice,  as  well  as  air,  into  your  intake. 

Q.  Is  this  the  type  of  plant  which  in  its  normal  operation 
would  be  described  as  a  run-of-the-river  plant? 

76  A.  That  is  what  I  would  consider  it.  I  mention  that 
because  we  made  the  preliminary  design  for  this 

plant,  made  the  borings,  and  we  had  it  designed  somewhat 
differently  on  the  expectation  that  it  would  be  operated  at 
6,000  second  feet,  with  utilization  of  the  pond.  Now,  the 
principal  changes  that  have  been  made  in  our  design  are 
those  that  I  am  calling  to  your  attention  now. 

Q.  Do  you  know  how  that  normal  discharge  of  water  of 
4,000  cubic  feet  per  second  compares  with  the  normal  dis¬ 
charge  at  the  E.  J.  West  plant?  A.  It  is  the  same. 

Q.  Do  you  know  how  the  plant  is  designed  to  be  oper¬ 
ated?  A.  Well,  now,  let  me  make  one  correction  on  E.  J. 
West.  E.  J.  West  is  operated  on  a  sliding  head.  As  the 
reservoir  goes  down  the  capacity  of  E.  J.  West  becomes 
less  as  the  reservoir  is  drawn  down.  Now,  I  believe  that 
the  maximum  capacity  of  E.  J.  West  is  somewhere  in  the 
neighborhood  of  4300  cubic  feet  a  second,  that  is,  at  full 
head,  and  the  capacity  of  E.  J.  West  will  reduce  somewhat 
as  the  head  goes  down.  But  essentially,  E.  J.  West  was 
designed  for  a  4,000-second-foot  plant. 

Q.  And  that  is  the  same  as  the  present  project  for  Stew¬ 
arts  Bridge?  A.  Approximately  the  same.  E.  J. 

77  West  is  a  very  complicated  plant  on  account  of  this 
fluctuation  in  head  and  the  use  there  of  a  reaction 

turbine  instead  of  a  propeller  type. 

Q.  Can  you  tell  us  how  Stewarts  Bridge  plant  is  pro¬ 
posed  to  be  operated?  A.  Well,  its  design  and  I  under¬ 
stand  the  plans,  detailed  plans,  call  for  simultaneous  opera¬ 
tion  of  the  Stewarts  Bridge  plant  and  the  Conklingville 
plant,  and  it  is  probably  that  the  Stewarts  Bridge  plant 
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may  be  operated  by  remote  control  from  the  Conklingville 
plant  and  in  synchronism  with  it. 

**•***•*•• 

107  Glens  Falls,  New'  York. 

July  15, 1947 

152  Whereupon  Frank  B.  Willson  was  called  as  a  wit¬ 
ness  in  behalf  of  Federal  Power  Commission,  and, 

having  been  duly  sworn,  testified  as  follows : 

Direct  examination 
By  Mr.  Costello : 

Q.  Will  you  state  your  name  and  post  office  ad- 

153  dress  for  the  record,  please,  Mr.  Willson?  A.  Frank 
B.  Willson,  Post  Office  Box  500,  Glens  Falls. 

Q.  What  is  your  occupation,  Mr.  Willson?  A.  Resident 
Manager  of  the  Woodlands  Department,  International  Pa¬ 
per  Company. 

Q.  At  Glens  Falls?  A.  At  Glens  Falls. 

Q.  Do  you  have  any  connection  with  any  organizations 
that  are  concerned  with  lumbering  and  logging  on  the  Hud¬ 
son  and  Sacandaga  Rivers?  A.  Yes,  I  am  a  director  of  the 
Hudson  River  Drive  Association,  Hudson  River  Boom  As¬ 
sociation,  and  the  Schroon  River  Drive  Association. 

Q.  Are  there  any  others?  A.  At  one  time — I  can’t  recall, 
but  I  believe  at  one  time  that  I  had  some  connection  with 
the  Sacandaga  Boom  Company. 

Q.  Were  you  a  director  of  that  company,  also?  A.  I  am 
unable  to  find  in  my  records  whether  I  was  appointed  or 
not.  The  last  record  that  I  can  find  was  a  meeting  in  1927, 
February  1927,  at  which  time  my  predecessor  was  a  direc¬ 
tor. 

Mr.  Costello:  I  would  like  to  have  marked  as  Exhibit 

No.  35  for  identification  a  three-page  photostat  document. 

•  ••••••••• 


156 


154  Q.  Mr.  Willson,  that  is  a  photostat  copy  of  an  orig¬ 
inal  document  on  file  in  the  County  Clerk’s  Office  of 

Fulton  County.  Have  you  ever  seen  the  original  of  that 
document?  A.  I  am  unable  to  recall  whether  I  have  seen 
this.  I  believe  that  I  was  acquainted  with  the  conditions  of 
it  at  one  time.  Whether  I  saw  the  original  of  it  or  not  I 
am  unable  to  say  definitely. 

Q.  You  are  familiar  with  the  agreement  in  the  sense  that 
you  know  that  such  an  agreement  was  made,  is  that  right? 
A.  I  believe  that  is  true,  yes.  I  can  recall  some  of  the  con¬ 
ditions. 

155  Q.  Do  you  recall  the  occasion  for  this  agreement 
between  the  Sacandaga  Boom  Company  and  the 

Board  of  Hudson  River  Regulating  District?  A.  Not  en¬ 
tirely,  no.  I  do  recall  that  there  was  some  correspondence, 
I  may  say,  between  our  company  and  Mr.  Ostrander  about 
the  agreement.  Under  normal  conditions  anything  of  this 
nature  I  would  refer  to  my  New  York  Office.  It  is  quite 
possible  that  I  did  see  it  and  did  refer  it  to  New  York. 

Q.  But  you  just  can’t  recall  right  now?  A.  I  can’t  recall. 
Q.  Do  you  notice  that  the  date  here  on  this  agreement  is 
January  1933?  A.  Yes. 

Q.  And  you  have  already  said  that  the  last  meeting  you 
can  recall  having  attended  of  the  Hudson  River  Boom  Com¬ 
pany  was  in  1927  ?  A.  No,  I  did  not  say  that. 

156  Q.  Will  you  restate  it?  A.  I  said  that  I  saw  a  copy 
of  the  meeting,  that  there  was  a  meeting  held  in  1927, 

February.  I  did  not  come  over  here  until  November  of 
1927,  but  I  have  seen  a  copy  of  the  minutes  of  the  meeting 
held  in  February  of  1927. 

Q.  Have  you  attended  any  meetings  of  the  Sacandaga 
Boom  Company  since  you  came  over  here?  A.  I  can’t  recall 
whether  I  have  or  not.  I  have  tried  to  find  in  our  records 
whether  I  had  a  copy  of  the  meeting,  records,  minutes,  but 
I  have  been  unable  to  do  so. 
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Q.  Did  the  Sacandaga  Boom  Company  operate  while  you 
have  been  here  in  Glens  Falls?  A.  As  far  as  handling  wood 
is  concerned? 

Q.  Yes.  A.  No. 


Q.  You  will  pardon  me  for  repeating  myself,  Mr. 

157  Willson.  I  just  wanted  to  be  sure  that  I  understood 
that  you  cannot  recall  as  to  whether  or  not  you  have 

attended  any  meeting  of  the  Sacandaga  Boom  Company;  is 
that  right?  A.  That  is  correct. 

Q.  But  that  you  may  have  ?  A.  That  is  possible. 

Q.  Mr.  Willson,  as  Resident  Manager  of  the  Woodlands 
Division  of  the  International  Paper  Company  here  at  Glens 
Falls,  are  you  concerned  with  the  supply  of  raw  material 
for  the  company’s  mills  in  this  section?  A.  That  is  right. 

Q.  Where  does  the  company  get  its  raw  material  now? 
A.  From  Canada,  Maine,  New  Hampshire,  Vermont,  New 
York  State. 

Q.  Where  is  it  obtained  in  New  York  State?  A.  Differ¬ 
ent  locations  in  New  York  State,  in  the  vicinity  of  Lake 
Pleasant,  Speculator,  Tupper  Lake,  Onchiota,  and  then  by 
purchase  from  a  hundred  different  locations. 

Q.  How  is  that  material — and  I  suppose  I  should  say  pulp 
logs — isn’t  that  it?  A.  Pulp  wood. 

Q.  How  is  that  pulp  wood  brought  to  your  mills,  to  the 
company’s  mills?  A.  It  is  brought  by  truck  and  rail- 

158  road  car.  On  one  operation,  however,  we  do  have  a 
river  drive. 

Q.  Where  is  that,  Mr.  Willson?  A.  It  is  in  the  Speculator 
area  where  we  drive  wood  into  Indian  Lake. 

Q.  Where  is  the  mill,  main  mill,  of  the  International 
Paper  Company  located  in  this  area?  A.  In  this  area  at 
Corinth,  New  York,  or  Palmer,  New  York. 

Q.  And  that  is  on  the  Hudson  River,  is  it  not?  A.  That 
is  located  on  the  Hudson  River. 

Q.  Does  the  company  utilize  the  river  in  any  way  for  the 
processing  of  this  pulp  wood?  A.  Processing  of  it? 
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Q.  Yes.  I  shouldn’t  say  processing,  I  should  say  boom¬ 
ing  it  or  transporting  it.  A.  No,  not  at  the  present  time. 

Q.  Has  the  company  ever  used  the  Hudson  River  for  the 
transportation  of  pulp  wood  as  far  as  you  know?  A.  Yes. 
It  has  been  used  in  past  years. 

Q.  How  long  ago  did  that  stop,  would  you  say?  A.  I  be¬ 
lieve  the  last  logs  that  the  International  Paper  Company 
had  in  the  Hudson  River  was  in  the  spring  of  1928. 

Q.  Did  those  logs  come  down  the  river  to  Corinth?  A. 
At  that  time  they  came  down  the  river  to  Glens 

159  Falls.  A  portion  of  the  logs  was  sold  to  Finch-Pruyn 
and  a  portion  of  the  wood  was  hauled  out  and  loaded 

on  cars  and  shipped  back  to  Corinth. 

Q.  Is  there  any  reason  why  the  logs  were  not  taken  to 
Corinth  by  water  and  used  there?  A.  They  went  by  Corinth. 
At  that  time  we  did  not  have  holding  facilities.  The  logs  at 
that  time  were  cut  for  Fort  Edward  mill.  The  previous 
year  the  Fort  Edward  mill  discontinued  using  wood. 

Q.  As  Woodlands  Manager,  are  you  also  acquainted  with 
the  timber  property  holdings  that  the  International  Paper 
Company  has  in  this  general  area?  A.  Yes. 

Q.  Does  the  International  Paper  Company  to  your  knowl¬ 
edge  have  any  timber  holdings  on  any  property  adjoining 
the  Sacandaga  River?  A.  They  have. 

Q.  Where  is  that  property  located,  Mr.  Willson?  A.  It 
is  located  in  the  Towns  of  Arietta,  Lake  Pleasant,  Wells — 
principally  in  those  towns. 

Q.  Is  that  timber  that  the  company  expects  to  use  in  its 
operations  at  some  time?  A.  Eventually  I  expect  so. 

Q.  How  is  it  proposed,  or  would  you  be  able  to  say,  that 
that  raw  material  will  be  taken  down  to  Corinth? 

160  A.  We  have  no  present  plans  for  the  cutting  of  tim¬ 
ber  on  those  lands  that  are  tributary  to  the  Sacan¬ 
daga  River.  The  lands  were  cut  over  twenty  years  ago  and 
we  are  now  waiting  for  regrowth  on  that  property  of  soft 
wood  timber. 

Q.  They  are  not  regrown  at  the  present  time?  A.  They 
are  not  ready  for  cutting  at  the  present  time. 
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Q.  Has  the  company,  as  far  as  you  know,  any  plans  or 
thoughts  with  regard  to  the  possibility  of  using  the  Sacan- 
daga  River?  A.  We  haven’t  given  it  consideration  because 
our  operations  on  those  lands  probably  will  not  be  until  fif¬ 
teen  years,  I  may  say  ten  to  fifteen  years. 

Q.  As  Manager  of  the  Woodlands  Division,  however, 
would  you  be  able  to  say  that  consideration  would  be  given 
to  all  forms  of  transportation  when  the  time  comes  for  cut¬ 
ting  that  timber?  A.  Unquestionably. 

Q.  What  forms  of  transportation  would  be  considered 
normally  on  lands  adjoining  the  Sacandaga  River?  A.  On 
those  lands  there  would  be  river  transportation  and  truck 
transportation. 

Q.  As  of  1947  how  much  would  you  say  it  cost  to  trans¬ 
port  pulp  logs  to  your  mill  at  Corinth  from  the  places 
161  that  you  are  now  taking  them,  on  the  average,  that 
is?  A.  On  the  average,  five  dollars,  probably,  five 
dollars  a  cord. 

163  Q.  Mr.  Willson,  you  spoke  of  the  fact  that  there  is 
some  water  transportation  of  logs  by  your  company 

in  the  upper  tributaries  of  the  Hudson,  currently,  these 
years,  in  other  words;  is  that  right?  A.  That  is  correct. 

Q.  They  are  pulp  logs,  I  presume,  is  that  also 

164  correct?  A.  Pulp  wood. 

Q.  Now,  in  arriving  at  a  decision  which  your  com¬ 
pany  would  have  to  make,  I  would  presume,  as  to  whether  to 
use  water  transportation  or  some  other  form,  would  it  be 
normal  for  you  to  study  the  relative  costs  of  water  transpor¬ 
tation  and  truck  transportation  up  there  on  those  streams 
where  log  driving  is  now  currently  being  carried  on?  A. 
That  is  right. 

Q.  Did  you  participate  in  such  a  study  yourself?  A.  Yes. 

Q.  What  can  you  tell  us — I  am  talking  about  the  streams 
where  the  logs  are  being  driven  or  have  been  driven  this 
year — about  the  difference  between  the  cost  of  possible 
truck  transportation  and  the  water  transportation  that  you 
did  actually  employ? 

•  ••••••••• 
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168  Q.  Do  you  recall  the  question,  Mr.  Willson?  A. 

Yes. 

Q.  Can  you  answer  it?  A.  I  can  answer  it  very  simply, 
that  there  is  no  basis  of  comparison.  I  was  confronted  with 
the  necessity  of  driving  the  river  because  there  was  no  truck 
transportation  available,  there  were  no  roads. 

Mr.  Costello :  I  don’t  believe  I  have  any  more  questions, 
but  at  this  time  I  will  offer  in  evidence  Exhibit  35  so  that 
Mr.  LeBoeuf  will  have  an  opportunity  in  his  examination 
of  the  witness  to  use  it  as  an  offered  exhibit. 


171  Presiding  Examiner :  The  exhibit,  then,  is  admit¬ 
ted  as  Exhibit  No.  35. 


172  Cross-examination 

By  Mr.  LeBoeuf : 

Q.  Mr.  Willson,  will  you  tell  us  where  Speculator  is?  I 
show  you  Exhibit  26  and  ask  if  you  can  identify  the  loca¬ 
tion  on  that  exhibit.  A.  I  assume  that  this  Lake  Pleasant 
here  refers  to  the  Lake  Pleasant  Village? 

Mr.  LeBoeuf:  I  am  answering  Mr.  Willson’s  question. 
I  am  not  sure  that  Mr.  Costello  heard  it.  Mr.  Willson  asked 
whether  the  outline  lying  to  the  west  of  the  words  “Lake 
Pleasant”  on  Exhibit  26  shows  the  lake  or  the  village  of 
that  name.  I  assume  that  it  shows  the  lake. 

Witness :  Well,  Speculator  is  I  believe  four  miles  east — 
no,  correct  that.  Speculator  is  on  the  easterly  end  of  Lake 
Pleasant. 

By  Mr.  LeBoeuf : 

Q.  And  Lake  Pleasant  discharges  into  what  stream,  Mr. 
Willson?  A.  Lake  Pleasant  discharges  into  Sacandaga 
Reservoir. 

Q.  And  therefore  you  took  these  logs  which  you  are  now 
driving  overland  to  the  north  and  put  them  into  the 

173  head  waters  of  Indian  Lake,  is  that  correct?  A. 
Maybe  I  made  a  statement  that  wasn’t  clear.  When 
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I  referred  to  Speculator  I  meant  in  the  vicinity  of  Specu¬ 
lator.  Actually,  our  operations  are  eight  or  nine  miles 
north  of  Speculator  village. 

Q.  And  how  close  are  they  to  the  stream  in  which  you 
place  the  logs  ?  A.  They  are  adjoining  the  stream,  they  are 
right  alongside  of  the  stream,  which  is  on  the  Jessup  Biver, 
which  is  a  tributary  to  the  Hudson.  In  other  words,  your 
height  of  land  is  right  in  here  (indicating)  and  that  is  the 
vicinity  where  we  are  cutting. 

Q.  When  you  say  “right  in  here”  do  you  mean  the  area 
between  Indian  Lake  and  the  outlet  of  Lake  Pleasant?  A. 
That  is  correct. 

Q.  Will  you  tell  us  just  where  those  logs  were  taken?  A. 
They  were  landed  on  the  Jessup  Biver,  floated  down  the 
Jessup  Biver,  and  delivered  in  Indian  Lake. 

Q.  I  am  afraid  I  am  confused  as  to  geography.  On  Ex¬ 
hibit  26  will  you  point  out  the  Jessup  Biver?  A.  The  Jessup 
Biver  is  that  stream  or  tributary  of  that  stream  (indicat¬ 
ing). 

Q.  In  other  words,  the  Jessup  Biver  is  a  tributary  of 
Indian  Lake?  A.  That  is  correct. 

Q.  And  the  logs  were  floated  into  Indian  Lake? 
174  A.  That  is  correct. 

Q.  Then  what  was  done  with  them?  A.  They  were 
towed  down  the  Lake,  hauled  out,  loaded  on  trucks,  and 
transported  to  our  Corinth  mill. 

Q.  When  is  the  last  time  that  your  company  has  used  the 
Sacandaga  Biver  for  driving  logs?  A.  I  am  unable  to  an¬ 
swer  that  question  accurately  because  it  was  prior  to  my 
coming  over  here. 

Q.  That  would  be  prior  to  November  1927?  A.  That  is 
correct. 

Q.  But  you  don’t  recall  how  long  prior  to  that  time?  A. 
I  would  say  a  couple  of  years  prior. 

Q.  You  have  never  made  any  attempt  to  use  the  Sacan¬ 
daga  Beservoir  and  the  Sacandaga  Biver  since  the  con¬ 
struction  of  the  Beservoir  for  logging  purposes?  A.  No, 
we  have  not. 
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Q.  What  would  be  involved  in  such  an  operation  with  re¬ 
spect  to  your  lands  near  Arietta,  Lake  Pleasant  and  Wells? 
A.  It  would  require  driving  the  Sacandaga  River  down  to 
the  Reservoir,  towing  the  wood  down  the  Reservoir. 

Q.  In  the  towing  operation  you  would  have  to  form  the 
logs  into  rafts?  A.  That  is  correct,  into  booms,  and  tow  it 
down  with  power  boats.  We  would  then  have  to  decide 
whether  it  was  cheaper  to  haul  them  out  there  and 
175  transport  by  truck,  whether  to  drive  to  Glens  Falls 
and  haul  out  here  and  transport  back  to  the  milk 
Q.  To  use  the  Reservoir  would  involve  several  handlings 
of  the  logs  by  different  processes?  A.  Yes. 

Q.  You  have  mentioned  the  fact  that  you  have  not  used 
the  Sacandaga  or  Hudson  River  for  log  driving  in  recent 
years  and  have  taken  all  your  logs  by  truck  or  railroad 
train.  Is  that  because  of  comparative  costs?  A.  Not  en¬ 
tirely.  Those  particular  logs,  yes.  Those  particular  log 
purchases  or  wood  purchases  were  transported  that  way, 
yes. 


179  Mr.  Costello :  Mr.  Examiner,  at  this  time,  we  would 
like  to  offer  for  your  approval,  the  procedure  which 
has  been  followed  in  several  other  cases  of  this  kind,  with 
respect  to  United  States  Geological  Survey  Water  Supply 
Papers. 

These  papers  contain  general  information  about  two  riv¬ 
ers  which  are  under  consideration  here,  and  we  have  fol¬ 
lowed  a  practice,  to  my  knowledge,  in  the  past  cases,  of  not 
attempting  to  present  those  water  supply  papers  in  the 
form  of  an  exhibit,  but  rather  to  introduce  them  as  an  item 
by  reference,  simply  giving  the  list  of  pertinent  papers 
involved  and  supplying  a  copy  of  the  papers  to  the  declar¬ 
ant’s  counsel. 

The  papers  have  been  supplied  to  the  declarant’s  counsel 
in  this  case,  and  if  there  is  no  objection,  I  would  like  to  ask 
that  Hie  following  United  States  Geological  Survey  Water 
Supply  Papers  be  admitted  in  evidence  as  an  item  by  ref¬ 
erence,  as  Item  C  by  reference. 

I  won’t  read  the  list  but  the  reporter  now  has  a  copy  of 
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the  listing  of  the  numbers  of  the  pertinent  papers,  and  Item 
C  is  now  offered  in  evidence  by  reference. 

180  Presiding  Examiner:  The  exhibit  will  be  admit- 

181  ted  in  evidence  by  reference  as  Item  0. 

(ITEM  C,  extracts  from  WSP  241,  261,  281,  301, 
321,  351,  381,  401,  431,  451,  471,  501,  521,  541,  561,  581,  601, 
621,  641,  661,  681,  696,  711,  726,  741,  756,  781,  801,  821,  851, 
871,  891,  921,  951,  971,  1001,  INCORPORATED  IN  EVI¬ 
DENCE  BY  REFERENCE.) 


182  Mr.  Costello:  I  now  ask  that  there  be  marked  for 
identification  as  Exhibit  No.  36,  a  general  map  of  the 
Hudson  and  Sacandaga  Rivers  which  was  prepared  by  the 
staff  of  the  Federal  Power  Commission,  and  bears  the  date 
June,  1946.  That  date  was  an  error.  It  should  be  June, 
1947,  because  the  map  was  just  prepared  within  the  last 
two  months. 

189  Presiding  Examiner:  For  the  purposes  for  which 
the  exhibit  is  introduced,  it  will  be  admitted  as  Ex¬ 
hibit  No.  36. 


David  B.  Abrams  was  called  as  a  witness  on  behalf  of 
Federal  Power  Commission,  and,  having  been  duly  sworn, 
testified  as  follows : 

Direct  examination 
By  Mr.  Costello : 

Q.  Would  you  state  your  full  name  and  post  office  ad¬ 
dress,  Mr.  Abrams?  A.  David  B.  Abrams,  Mayfield  R.  D.  1, 
New  York. 


190  Q.  Where  is  Mayfield,  New  York,  Mr.  Abrams? 
A.  What  is  that? 

Q.  Where  is  Mayfield?  A.  You  will  have  to  speak  a  little 
louder.  Mayfield  is  on  the  road  between  Northville  and 
Gloversville,  5,  10  miles  from  where  we  live.  We  are  on 
the  rural  delivery  route. 
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Q.  What  is  your  occupation,  Mr.  Abrams ;  what  do  you  do 
for  a  living!  A.  Logging  and  lumbering.  We  run  a  saw¬ 
mill  at  the  present  time. 

Q.  Bun  a  sawmill?  A.  Yes. 

Q.  How  long  have  you  been  in  the  logging  business,  Mr. 
Abrams?  A.  Well,  business  or  work? 

Q.  In  the  work.  A.  Sixty  odd  years. 

Q.  And  how  old  would  you  say  you  were  today?  A.  What 
is  that? 

Q.  How  old  are  you  now?  A.  Seventy-three. 

*  Q.  Now,  in  this  logging  work  that  has  covered  a 

191  sixty  odd  year  period,  could  you  tell  us  something 
about  what  kind  of  work  that  was  and  what  you  did 

and  where?  A.  Well,  various  work  connected  with  the  log¬ 
ging  business.  Skidding  logs,  my  first  work  was  skidding 
logs,  when  I  was  12  years  old,  with  a  horse;  driving  logs 
and  all  the  operations  connected  with  getting  logs  from  the 
stump  to  the  mill 

Q.  Where  did  you  do  this  work,  Mr.  Abrams?  A.  The 
work  that  you  are  interested  in,  is  that  what  you  want  to 
talk  about? 

Q.  We  are  interested  very  much  in  the  Sacandaga  River 
and  its  tributaries,  and  if  you  want  to  restrict  your  com¬ 
ments  to  that  stream,  that’s  all  right  with  me.  A.  I  have 
done  logging  work  in  various  parts  of  New  York  State,  so 
I  presume  you  want  the  information  regarding  the  tribu¬ 
taries  of  the  Sacandaga  River,  is  that  right? 

Q.  Yes,  sir,  that’s  right  A.  The  first  logging,  driving,  I 
done,  I  think  to  be  exact  was  in  1885. 

Q.  Where  was  that,  Mr.  Abrams?  A.  I  drove  thirteen 
days  on  an  outlet  of  Spy  Lake,  that’s  a  tributary  of  the 
Sacandaga  River,  above  the  Pine  Dam. 

Q.  And  that  was  in  1885?  A.  That  was  in  1885,  yes, 
sir. 

192  Q.  Did  you  say  that  was  log  driving?  A.  Log  driv¬ 
ing*  yes,  sir. 
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Q.  How  far  did  you  go  down  with  those  logs!  A.  At  that 
time  we  only  put  them  through  the  Pine  Dam.  That  was 
about — we  drove  them  about  five  miles  from  Spy  Lake  to 
the  Pine  Dam. 

Q.  Now,  you  said  that  you  were  in  the  work  for  sixty 
years.  I  would  like  to  have  you  go  on  and  tell  us  something 
more  about  your  work  in  the  Sacandaga  River  and  the  trib¬ 
utaries  of  that  stream,  as  far  as  you  can?  A.  That  same 
year  I  finished  a  drive  over  Fall  Stream,  another  tributary 
of  the  Sacandaga,  empties  into  Piseco  Lake,  and  I  think 
that  was  just  opened  up  in  1884. 

Q.  That  empties  into  Piseco  Lake?  A.  Empties  into 
Piseco  Lake,  yes,  sir. 

Q.  Did  you  do  any  logging  work  on  Piseco  Lake?  A. 
Yes,  we  drove  logs  out  of  Fall  Stream,  into  a  boom  on 
Piseco,  rafted  them  through  Piseco  Lake  by  means  of  con¬ 
trolling  headworks  or  windlass  we  made  on  a  raft  and  using 
a  wharf  rope  and  a  small  anchor  we  used  to  let  out  and 
wind  up  to  that  windlass.  We  had  to  direct  that  windlass 
for  six  miles  to  the  outlet  of  Piseco. 

Q.  And  when  that  got  to  the  outlet  of  Piseco  Lake,  what 
happened  to  the  logs?  A.  We  opened  up  the  boom 
193  and  let  them  in  the  outlet  of  Piseco  and  drove  from 
there  on  down. 

Q.  How  far  did  they  go  down,  Mr.  Abrams?  A.  Well, 
I  suppose  they  went  to  Glens  Falls. 

Mr.  LeBoeuf :  I  move  to  strike  out  the  answer  of  the  wit¬ 
ness  as  not  responsive,  that  he  was  asked  just  to  his  knowl¬ 
edge  and  I  move  to  strike  out  that  part  which  he  states  was 
only  a  supposition. 

Mr.  Costello :  Yes,  we  just  want  to  know — 

Presiding  Examiner :  It  may  be  done. 

Q.  We  just  want  to  know  how  far  you  took  the  logs  your¬ 
self?  A.  Well,  various  times  I  only  took  them  to  the  lower 
end  of  Piseco. 

Q.  Yes.  A.  But  other  years,  I  had  helped  to  complete 
the  drives  through  to  the  White  House,  on  West  River, 
west  branch  of  the  Sacandaga  River. 
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Q.  Could  you  give  us  an  idea  of  the  location  of  the  White 
House  on  that  river!  A.  You  go  through  from  Wells,  Ham¬ 
ilton  County,  about  eight  miles.  Then  you  strike  the  stream 
up  there. 

Q.  Above  Wells?  A.  Yes,  right  down  west  of  Wells. 

Q.  Is  that  the  lowest  point  on  the  branch  to  which 

194  you  personally  took  logs?  A.  That’s  right. 

Q.  Now,  over  how  many  years  were  you  engaged 
in  the  work  on  this  branch  of  the  Sacandaga  and  Piseco 
Lake?  '  A.  From  1885  to  1889. 

Q.  Period  of  four  years?  A.  Yes,  four  or  five  years. 

Q.  Is  that  all  of  it?  A.  Well,  that’s  a  period  of  1889  or 
to  1885,  that  would  be  more  than  four  years — I  mean  to  ’98 
instead  of  ’89,  to  ’98 ;  ’85  to  ’98  I  was  engaged  in  the  log¬ 
ging  end. 

Q.  ’85  until  ’98?  A.  That’s  right. 

Q.  That’s  thirteen  years,  isn’t  it?  A.  Yes. 

Q.  We  have  been  talking  about  just  the  work  you  did 
yourself  on  that  branch.  Were  there  other  times  that  you 
did  not  work  on  the  logs,  but  observed  them  going  down 
that  branch?  A.  I  wouldn’t  say  that  there  was.  I  might 
have  observed  it  and  I  might  not,  but  you  don’t  take  much 
notice  of  log  drives  after  you  once  leave  it.  It’s  pretty  well 
cleaned  up. 

Q.  What  was  the  procedure,  Mr.  Abrams,  on  the  drives 
that  you  did  participate  in?  Did  you  take  them  down  to  a 
boom  near  the  White  House?  A.  No,  we  took  them 

195  to  a  boom  at  the  lower  end  of  Piseco,  and  from  there 
they  were  driven  on  the  river,  down  through  to  the 

White  House. 

Q.  When  you  left  them,  what  happened  to  them  then? 
A.  Well,  there  were  other  men  that  were  staying  at  the 
Piseco  lower  house,  where  there  was  a  flood  dam,  and  three 
miles  from  where  we  let  them  go  down  to  this  dam,  what 
they  call  the  Big  Bay,  and  lots  of  times  that  Bay  would  be 
filled  for  three  miles  with  logs  there  before  they  got  suffi¬ 
cient  water  to  send  them  on  down. 
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Q.  Now,  the  logs  you  are  speaking  of,  Mr.  Abrams,  were 
those  generally  referred  to  as  markets?  A.  At  that  time 
they  were.  Practically  everything  was  measured  by  the 
market  rule,  Glens  Falls  Standard  Market  Rule. 

Q.  Who  was  doing  the  logging  up  there  in  Piseco  Lake 
area  when  you  worked  up  there,  during  that’  thirteen  year 
period?  A.  What  companies? 

Q.  Yes.  A.  Well,  there  was  a  Morgan  Lumbering  Com¬ 
pany,  Bradley  and  Underwood.  There  were  several.  I 
don’t  recall  all  of  them,  but  as  I  say,  they  were  I  assume 
lumbering  companies  that  was  purchasing  the  logs  at  that 
time. 

Q.  Were  you  employed  by  any  of  these  companies?  A.  I 
was  employed  by  their  agent. 

196  Q.  By  their  agent?  A.  I  was  working  principally 
under  Mr.  William  Harris  who  used  to  buy  at  stump- 
age  and  sell  his  timber  to  these  other  companies. 

Q.  Could  you  tell  us  what  a  market  is?  A.  Well,  a  mar¬ 
ket  is  361  inches,  or  a  log  19  inches  in  diameter,  13  feet  long. 
Multiply  diameter  by  itself  and  figures  to  361,  or  it  will  saw 
out  196  feet,  board  feet  of  lumber  if  you  saw  it  in  inch.  If 
you  saw  it  in  two-inch,  it  will  saw  a  little  more  than  that. 

Q.  When  you  were  up  there  in  the  Piseco  Lake  area  work¬ 
ing,  did  you  happen  to  notice  the  manner  in  which  logs  were 
marked?  A.  What  is  that? 

Q.  Did  you  notice  how  logs  were  marked?  A.  They  were 
marked  in  various  ways.  Each  company  had  their  own 
stamp,  that  they  stamped  on  the  log. 

Q.  Did  you  ever  do  any  stamping  of  logs?  A.  Great  deal 
of  it. 

Q.  What  companies  had  you  been  stamping  logs  for, 
would  you  say?  A.  As  I  said  a  minute  ago,  that  would 
depend  on  who  you  are  operating  under,  Mr.  Harris  or 
George  Underwood,  and  they  would  use  their  mark.  I  think 
one  mark  was  a  “hawk  eye”  another  was  a  “double  L”.  I 
don’t  remember  all  those  marks,  it’s  so  long  ago. 
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197  Q.  What  season  of  the  year  would  this  logging  op¬ 
eration  generally  take  place?  A.  Well,  you  mean  the 

logging  operation,  when  you  start  cutting — 

Q.  I  don’t  mean  the  cutting,  I  mean  the  actual  moving  of 
the  river  drive?  A.  That  depends  entirely  on  the  spring. 
Approximately,  around  in  April  some  time. 

Q.  And  how  long  would  it  last,  Mr.  Abrams?  A.  Well,  I 
drove  logs  19  years  in  succession,  skipped  one  year,  and 
drove  one  more ;  that  made  me  20  springs.  It  would  average 
about  40  to  50  days  a  season. 

Q.  Would  you  consider  the  work  up  there  difficult,  or 
just  ordinary  work?  A.  You  had  to  be  tough  to  stand  it  or 
you  didn’t  stay.  You  follow  the  river  all  day  long.  WTien 
you  get  to  camp,  you  take  off  your  shoes,  tip  them  bottom- 
side  up,  so  the  water  can  drain  out,  else  they  freeze  up ;  take 
your  clothes  off  and  dry  them  from  the  heat  of  your  body, 
and  the  next  morning  get  up  and  start  over  again.  Do  that 
from  day  to  day  for  40  days,  and  you  can  draw  your  own 
conclusions  whether  you  think  it  be  tough  or  not. 

Q.  Must  have  taken  quite  a  few  logs  down  there?  A. 
What? 

Q.  You  must  have  taken  quite  a  few  logs  down? 

198  A.  A  great  many  logs. 

Q.  Could  you  give  us  any  idea  as  to  the  quantity  of 
logs  that  came  out  of  Piseco  Lake?  A.  That  would  be  some¬ 
what  of  a  guess.  Piseco  Lake,  there  were  drives  in  out  of 
Fall  Stream,  we  were  driving  out  of  Big  Marsh  Stream,  all 
those  streams  were  emptying  logs  into  Piseco  Lake,  and  that 
would  be  a  guess  pretty  much  if  I  should  tell  you  anything 
about  that ;  a  great  many  thousand  feet,  thousand  markets. 

Q.  Did  you  see  any  large  log  jams  during  your  period  of 
work  up  there?  A.  Yes,  I  saw — the  last  big  jam  on  the 
Sacandaga  River  was  at  Little  Falls.  It  was  estimated 
there  was  75,000  feet  in  that  jam,  75,000  markets. 

Q.  75,000  markets?  A.  That’s  right. 

Q.  How  far  would  the  logs  back  up  in  a  jam  that  size? 
A.  Well,  they  backed  up  a  long  ways,  because  they  were 
flooded  in  there  with  the  dams  open.  Somebody  blundered. 
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some  river  driver  was  either  asleep  or  was  not  on  the  job, 
and  let  the  jam  keep  building  on  and  on.  Little  Falls  was  a 
piece  of  rough  water,  between  two  mountains,  and  the  front 
end  of  that  jam  probably  was  20  feet  deep,  25,  and  run  back 
I  should  say  at  least  a  half  a  mile. 

Q.  Could  you  give  us  any  idea,  Mr.  Abrams,  the 

199  number  of  men  that  would  be  employed  with  you,  all 
working  these  logs  down  from  Piseco  Lake  in  a 

drive?  A.  That  covers  quite  a  territory.  In  the  first  place, 
you  have  a  section  of  men  we  will  say,  on  Fall  Stream,  two 
sections  of  camp  going.  They  work  the  logs  down  into 
Piseco,  catch  them,  and  another  crew  picks  them  up  and 
takes  them  through  the  Lake,  cut  the  boom,  letting  them 
into  the  Big  Bay,  down  to  Piseco  Mill,  where  there  is  a 
camp.  There  will  be  another  crew  of  men  who  would  take 
them,  say  from  there  to  the  White  House  and  then  Mr. 
Hawsley,  or  some  of  the  lumbermen  of  old,  with  a  crew  of 
men,  will  work  them  on  down  to  Northville,  to  the  boom 
there,  and  Mr.  Cook  would  take  them  over. 

Q.  It  was  all  done  in  installments,  in  other  words?  A. 
What  is  that? 

Q.  It  was  all  done  in  installments?  A.  That’s  right. 

Q.  But  could  you  give  us  any  idea  of  the  number  of  men 
that  would  be  working  right  around  you  while  you  were 
driving  those  logs — 40,  50,  100,  something  like  that?  A. 
I  would  say  around  75,  maybe  100  men. 

Q.  Mr.  Abrams,  you  have  given  us  an  approximate  loca¬ 
tion  of  the  "White  House,  and  I  am  trying  to  get  it  tied  into 
a  map  that  we  have  here.  This  map  shows  Nine  Mile  Creek. 
It  also  shows  Devorse  Creek.  Would  it  be  between  those 
two  points?  A.  No,  above  that. 

200  Q.  Above  Nine  Mile  Creek?  A.  That  is  right. 

Q.  Would  it  be  between  Nine  Mile  Creek  and  Ham¬ 
ilton  Lake  Stream?  A.  Be  above  there. 

Q.  Would  it  be  between  Hamilton  Lake  Stream  and  the 
point  where  the  Piseco  Lake  outlet  joins  the  West  Branch? 
A.  The  first  stream  above  the  outlet  is  Gold  Brook,  comes 
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in  on  the  north,  and  then  yon  would  strike  Fall  Stream 
until  you  struck  the  North  Branch  of  the  Sacandaga  and 
the  river  splits. 

Q.  I  am  going  to  show  you  a  map  that  I  was  referring 
to  Mr.  Abrams.  It  is  an  exhibit  in  this  case,  and  I  don’t 
think  we  have  any  knowledge  of  the  streams  that  you  have 
been  talking  about.  But  you  see  Piseco  Lake,  and  there  is 
Hamilton  Lake  Stream.  I  wonder  if  you  could  estimate  on 
the  map  there  just  about  where  that  White  House  would 
be.  If  we  had  it  on  the  map —  A.  This  map  is  very  in¬ 
complete. 

Q.  I  realize  the  map  is  incomplete,  Mr.  Abrams.  I’m 
sorry  about  that.  A.  What  have  you  got  pictured  here? 
Is  that  Spy  Lake  or  Mud  Lake? 

Q.  I  am  afraid  you  got  me,  Mr.  Abrams.  Do  you  recall 
where  this  junction  would  be  that  I  am  pointing  to 
201  now?  A.  Yes,  but  the  junction — to  my  recollection 
this  isn’t  right.  The  river  doesn’t  curve  as  much  to 
the  south  as  that  is.  And  that  picture  of  that  lake  you  got 
looks  somewhat  like  Spy  Lake,  but  another  stream  comes 
in  there,  a  small  lake  right  here — 

Q.  Looking  at  the  junction,  and  is  it  on  the  West  Branch 
below  the  junction?  A.  You  mean  the  White  House? 

Q.  The  White  House?  A.  It  would  be  just  above  Ham¬ 
ilton  Lake  Stream  a  little ;  I  would  say  a  mile  or  a  mile  and 
a  half. 

Q.  That  is  good  enough.  Mile  or  a  mile  and  a  half  above 
Hamilton  Lake  Stream.  You  mentioned,  Mr.  Abrams,  Big 
Marsh  Stream?  A.  That’s  right. 

Q.  Did  you  ever  drive  any  logs  from  Big  Marsh  Stream? 
A.  No. 

Q.  What  does  Big  Marsh  Stream  empty  into?  A.  Piseco 
Lake. 

Q.  And  the  same  logs  that  would  be  driven  down  Big 
Marsh  Stream  into  Piseco  Lake  would  proceed  as  you  de¬ 
scribed,  down  to  the  White  House?  A.  That’s  right. 

Mr.  LeBoeuf :  What  Marsh  Stream? 
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Mr.  Costello :  Big  Marsh.  I  would  like  to  have 

202  marked  for  identification  as  Exhibit  No.  37,  a  photo¬ 
stat  copy  of  the  title  page  and  a  photograph  from  the 

annual  report  of  the  forest  commission  for  the  year  1894, 
and  that  is  the  State  of  New  York,  published  in  1895. 

Presiding  Examiner :  The  exhibit  will  be  so  marked. 

•  ••••••••• 

Q.  I  would  like  to  show  Exhibit  37  for  identification  to 
Mr.  Abrams,  and  ask  him  if  he  recognizes  that  scene  as  des¬ 
ignated  as  being  Big  Marsh  Stream?  A.  I  think  that’s  it. 
Q.  Your  answer  is  that  you  do  recognize  it?  A.  Yes. 
Mr.  Costello:  I  have  no  further  questions  at  this  time. 
Presiding  Examiner:  Do  you  want  to  offer  this? 

Mr.  Costello :  Yes,  pardon  me.  I  will  offer  Exhibit  No. 
37  in  evidence  at  this  time. 

Mr.  LeBoeuf:  Well,  the  witness,  Mr.  Abrams,  has  iden¬ 
tified  the  stream.  Obviously,  this  photograph  which  is 
identified  has  to  time  or  place,  has  a  great  deal  of  material 
on  it  other  than  the  stream,  and  no  foundation  has  been 
laid  for  that  photograph. 

Mr.  Costello :  What  do  you  mean  by  other  material,  Mr. 
LeBoeuf? 

Mr.  LeBoeuf :  Material  floating  in  the  water,  or 

203  stranded  there. 

Mr.  Costello:  Well,  the  only  reason  the  exhibit 
was  offered  at  this  time  was  because  we  had  a  witness  here 
who  logged  on  Big  Marsh  Stream  and  to  give  an  opportun¬ 
ity  to  declarant’s  counsel  to  direct  any  questions  to  the 
witness  which  might  relate  to  logging  on  that  stream,  and  it 
appears  to  me  to  be  pertinent  and  relevant,  and  having  been 
identified  by  this  witness,  is  acceptable  as  an  exhibit. 

Mr.  LeBoeuf :  My  point,  Mr.  Examiner,  you  might  have 
a  photograph  showing  an  automobile  collision  on  a  high¬ 
way  and  a  witness  might  be  produced  to  testify  where  that 
point  was  on  the  highway  and  still  the  photograph  would 
not  be  admissible  as  to  the  automobile  accident. 
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Presiding  Examiner:  Mr.  Costello,  the  basis  of  yonr 
offer  is  that  this  photograph  is  found  within  the  annual 
report  of  this  year? 

Mr.  Costello:  Yes,  sir;  that’s  right.  It  is  a  part  of  this 
official  state  report.  I  don’t  think  that  Mr.  Abrams  saw 
the  scene  at  the  time  this  picture  was  taken. 

The  Witness:  Could  I  have  the  privilege  of  clarifying 
my  answer? 

Q.  Yes,  sir,  you  may.  A.  I  wasn’t  looking  particularly 
at  the  water,  but  that  timber  along  that  stream.  I  do  rec¬ 
ognize  that  timber,  that  is  small  spruce  and  so  on,  and  so 
forth,  and  that  is  what  I  base  my  decision,  not  on 

204  the  water,  I  wasn’t  looking  at  that,  because  if  I  had 
been,  there  is  a  very  wonderful  spring  at  the  end  of 

that  bay  and  I  might  be  thinking  of  that. 

Mr.  LeBoeuf:  Does  that  mean,  Mr.  Abrams,  that  you 
recognize  the  timber  but  not  the  location,  and  the  timber, 
the  location  by  the  stream,  by  the  shore  line,  and  the 
stream,  the  source  of  the  stream  because  it  remains  the 
same  in  there  pretty  much? 

Presiding  Examiner :  It  seems  to  me,  Mr.  LeBoeuf,  that 
the  fact  that  this  is  found  in  an  annual  report  of  the  forest 
commission  of  the  State  of  New  York  for  the  year  1894,  as 
a  picture  labelled  “driving  logs  on  Big  Marsh  Stream  west 
of  Piseco  Lake”  qualifies  the  exhibit.  I  might  ask  if  the 
text  of  this  annual  report  in  any  manner  would  tie  the  pic¬ 
ture  in.  If  so,  perhaps  that  might  he  added. 

Mr.  Costello :  To  my  knowledge,  Mr.  Examiner,  it  does 
not.  These  annual  reports  frequently  carried  a  series  of 
plates  showing  logging  all  through  the  state,  which  would 
have  no  tie  in  to  the  text  as  such.  I  do  not  think  there  was 
any  text  connected  with  this  picture. 

Presiding  Examiner:  Subject  to  verification  that  this 
picture  is  and  was  attached  to  the  annual  report  of  that 
year  of  the  forest  commission,  it  is  my  ruling  that  the  ex¬ 
hibit  may  he  admitted. 

Mr.  LeBoeuf:  Well,  I  won’t  press  this.  I  spent 

205  days  at  a  time  with  Brother  Gatchell,  cross  examin- 
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in g  witnesses  and  objecting  to  photographs  being  re¬ 
ceived,  because  they  couldn’t  give  the  exact  hour  of  the 
day  when  the  picture  was  taken,  whether  the  sun  was  re¬ 
flecting  ripples  from  the  waters,  so  perhaps  I  am  unduly 
sensitive.  I  hope  Mr.  Gatchell  will  remember  this. 

Presiding  Examiner:  Well,  I  suppose  there  are  wit¬ 
nesses  living  who  may  have  been  there  when  the  picture 
was  taken.  We  will  have  to  rely  on  the  fact  it  is  in  the 
state  annual  report. 

Mr.  Gatchell:  I  think  Mr.  LeBoeuf  should  advise  the 
Trial  Examiner  we  have  never  objected  to  his  official  re¬ 
ports. 

Presiding  Examiner :  You  may  proceed.  The  exhibit  is 
admitted  as  Exhibit  No.  37,  for  whatever  value  it  has. 


Cross  Examination 
By  Mr.  LeBoeuf : 

Q.  Is  your  sawmill,  Mr.  Abrams,  on  a  stream  ?  A.  No. 

Q.  So  you  don’t  have  any  license  from  the  Federal  Gov¬ 
ernment  to  run  your  sawmill?  A.  No,  that’s  right. 

Q.  When  was  the  last  time  that  you  were  engaged 
206  in  river  driving?  A.  You  are  talking  now  about  the 
Sacandaga? 

Q.  On  any  portion  of  the  Sacandaga  River,  or  its  tribu¬ 
taries?  A.  Spring  of  1898. 

Q.  You  said  something  about  the  flood  dams.  Will  you 
explain  what  they  were?  A.  Well,  there  were  several  flood 
dams  on  tributaries  coming  into  the  Piseco  Lake.  There 
was  one,  timber  built  flood  dam,  that  is  what  we  used  on 
Fall  Stream,  about  12  miles  from  Piseco  Lake.  They  were 
built  out  of  logs,  piers  built  up,  filled  with  stone,  and  tim¬ 
ber  put  down  for  trip  sill  on  the  bottom  and  also  for  trip 
sill  on  the  top,  and  the  plank  we  closed  the  gate  with,  it 
was  hewed  Spruce  timber,  6  by  8. 
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Q.  And  will  you  explain  how  those  dams  were  operated? 
A.  How  they  were  operated?  Yon  mean  when  they  were 
operated,  or  what  they  were  operated  for,  and  so  on  and  so 
forth? 

Q.  Mr.  Abrams,  yon  know  this  subject  so  well,  and  we 
don’t,  so  we  would  like  to  have  yon  give  ns  a  picture,  from 
your  own  knowledge  and  experience  of  how  they  were  op¬ 
erated?  A.  Certainly.  Let’s  take  the  dam  on  Fall  Stream. 
There  was  only  one  dam  there,  so  we  built  a  dam  at  a  place 
where  we  got  a  bank  on  either  side  and  somewhat  of  a  pros¬ 
pective  reservoir,  to  hold  water,  hold  the  water  back,  and 
we  put  logs  somewhere  in  back  of  that  reservoir — 

207  Q.  Upstream  from  the  dam?  A.  Yes,  sir,  there 
was  the  stream  out  below.  If  a  man  is  a  river  driver 

and  knows  how  to  handle  water,  he  will  trip  part  of  that 
dam.  Yon  take  a  “peavy” — maybe  yon  don’t  know  what 
that  is? 

Q.  You  tell  ns  what  a  * 1  peavy”  is?  A.  A  “peavy”  is  a 
handle  about  six  feet  long,  with  a  hook  on  it.  We  have 
holes  on  these  planks,  latch  on,  and  pull  up  those  planks, 
taking  out  enough  planks  out  of  the  dam  to  fill  the  stream. 
That  probably  would  take  on  Fall  Stream  about  two  or 
three  hours.  Then  there  would  be  a  time  to  let  your  logs 
loose,  when  your  stream  was  full  enough  to  let  the  logs 
through  the  dam,  and  you  keep  lowering  it. 

Q.  How  did  you  keep  working  that  on  down  through? 
A.  We  had  men  following  them.  If  there  was  a  small  jam, 
you  soon  break  that,  and  follow  them  down  through,  keep 
working  them  till  you  got  it  down  to  Piseco. 

Q.  Walking  along  the  shores  of  the  stream?  A.  No,  not 
always. 

Q.  Riding  the  logs?  A.  Yes,  sir. 

Q.  And  as  the  water  would  go  down,  would  you  trip  the 
dam  further?  A.  No,  you  would  draw  the  water  to  a  point 
where  there  wasn’t  sufficient  water  in  the  stream  to 

208  carry  a  log.  Then  shut  it. 

Q.  Then  let  the  dam  fill  up  again?  A.  That  is 

right 


175 


Q.  How  long  would  that  take?  A.  Well,  that  depends 
entirely  on  the  weather,  whether  it  was  snowing  fast, 
whether  you  had  rain  and  so  on. 

Q.  Can  you  give  us  what  range  of  how  long  you  would 
have  to  wait?  A.  If  you  sluice  logs  to  the  dam  today,  you 
close  it  down  that  day,  that  night,  and  the  next  day,  and 
probably  the  next  night,  before  you  got  a  pond  forceful 
enough  on  this  particular  dam. 

Q.  Sometimes  it  might  take  longer  than  that?  A.  That 
is  right. 

Q.  And  you  would  repeat  that  operation  several  times? 
A.  Until  you  got  the  logs  all  out. 

Q.  In  other  words,  the  stream  itself  couldn’t  carry  the 
logs?  A.  The  natural  water  wouldn’t  carry  them. 

Q.  Was  that  the  process  that  you  followed  on  all  of 
these  drives?  A.  No,  it  isn’t.  The  Piseco  Dam  was  a  dif¬ 
ferent  proposition.  That  had  Piseco  Lake  back  of  it.  All 
these  other  stream,  we  made  ponds  and  we  were  able  to 
sluice  most  every  day,  because  we  had  sufficient 
209  water,  and.  Pine  Dam  held  back  the  water  to  Spy 
Lake,  held  Mud  Lake  and  several  others,  they  acted 
as  a  reservoir.  So  from  the  Piseco  Dam  down,  we  pretty 
near  let  logs  go  every  day. 

Q.  But  in  each  one  of  these  places  you  used  the  water 
stored  either  in  your  dams  or  in  these  lakes?  A.  That’s 
right. 

Q.  Can  you  give  us  the  size  of  these  dams,  the  height? 
A.  Well,  the  trip  plank  on  Fall  Stream  was  about  16  feet 
long,  or  got  about  a  14  foot  head.  The  trip  plank  on  the 
Piseco  Dam  is  about  12.  We  had  a  great  head  of  water, 
and  because  we  had,  7  and  3, 10  miles,  7  to  Piseco  Lake  and 
3  miles  to  the  river,  and  the  Pine  Dam,  the  plank  was  20 
feet  long,  and  they  were  hued  out  of  Spruce,  8  by  8.  That 
was  a  wicket  dam  there. 

Q.  What  was  the  head  there?  A.  The  head  was  about 
16  or  18  feet,  and  the  dam  was  4. 

Q.  How  big  were  the  ponds  formed  by  these  dams?  A. 
Well,  Piseco  Dam,  I  was  just  telling  you,  the  Big  Bay,  3 
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miles  long,  and  Piseco  is  7  miles  long,  and  that  would  be 
10  miles.  Piseco  is  three  miles  wide  at  the  head  waters, 
and  100  feet  deep  at  the  deepest  point.  Now,  Pine  Dam 
and  Spy  Lake,  which  is  2  miles  long,  outlet  of  Spy  Lake  is 
about  a  mile  and  a  half,  and  Mud  Lake,  is  a  lake  I  would 
say  of  three-quarters  of  a  mile  long.  And  then  there 
210  is  a  big  area  of  land  that  would  he  flooded,  a  good 
many  hundred  acres  to  be  covered  with  water. 

Q.  And  you  would  use  all  the  water  stored  in  these  lakes 
and  hays,  and  these  dams,  to  move  the  logs  on?  A.  Just 
below,  and  Kettle  Creek  came  in,  there  was  another  dam  on 
that.  Kettle  Creek  came  from  Sand  Lake.  Then  you  come 
down  and  there  is  another  branch,  the  North  Branch,  and 
we  had  two  dams  about  20  miles  from  where  the  two  rivers 
comes  together  to  Silver  Lake,  the  head  waters  of  North 
Branch. 

Q.  And  you  use  the  same  process  of  artificially  moving 
the  logs  by  the  water  furnished  by  these  dams?  A.  This 
jam  I  was  speaking  about,  that  particular  instance,  the 
snow  in  that  vicinity  was  around  7  feet  deep.  On  the  28th 
of  March  I  finished  hauling  logs,  so  we  had  lots  of  snow 
to  make  water.  They  flooded  this  jam  in  and  shut  the 
North  Branch  dam  and  every  other  dam,  the  Sand  Lake 
dam,  the  Big  Marsh  Dam,  and  all  of  those  dams  were  closed 
— the  Pine  Dam  and  Piseco  Dam.  We  held  that  ice  pack 
there  until  we  thought  there  was  enough  water  to  raise  that 
jam.  I  helped  to  break  that  jam.  There  was  sixty  men 
there,  and  six  of  us  broke  that  jam,  and  the  rest  of  them 
stood  on  the  shore — and  the  six  broke  that  jam. 

Q.  Did  you  use  dynamite?  A.  No,  we  got  on  either  side 
of  the  dam,  and  that  water  was  let  in  gradually,  to 
211  raise  up  the  jam,  and  it  brought  the  trees  right  back 
and  cut  them  right  off  with  another  log.  We  worked 
that  jam  for  a  half  hour  to  get  it  going.  All  that  water 
from  all  those  dams  was  let  in  there  gradual,  just  raised 
that  pile  of  logs  right  up  and  forced  them  down  through 
this  gorge. 
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Q.  When  you  say  the  logs  pushed  the  trees —  A.  On 
either  side  of  the  river. 

Q.  On  the  banks?  A.  Just  pushed  them  right  hack,  such 
a  force  of  the  water  and  the  crowding  of  the  logs  through 
there,  had  to  go  through  this  narrow  gorge. 

Q.  So,  in  that  connection,  the  logs  were  pushed  out  in 
the  part  of  the  stream  that  covered  soil  land?  A.  Yes,  sir, 
and  the  river  ran  full  of  logs  all  day  long  and  part  of  that 
night. 

Q.  The  time  you  say  it  took  to  handle  one  of  these  drives, 
40  or  50  days,  I  believe  you  said  that  was,  because  of  the 
successive  operations  of,  these  different  dams.  Was  the 
correct  name  of  those  dams  the  flood  dams?  A.  Flood 
dams,  yes,  sir. 

Q.  Or  flush  dams?  A.  Flood  dams. 

Mr.  LeBoeuf :  That’s  all,  Mr.  Examiner. 

Mr.  Costello :  No  further  questions. 

(Witness  excused.) 

212  Whereupon  William  Bover  was  called  as  a  witness 
on  behalf  of  Federal  Power  Commission,  and,  having 
been  duly  sworn,  testified  as  follows : 

Direct  examination 

By  Mr.  Costello: 

Q.  Will  you  state  your  name  and  post  office  address  for 
the  record,  please?  A.  William  Bover,  16  Saratoga  Ave¬ 
nue,  South  Glens  Falls. 

Q.  How  old  are  you,  Mr.  Bover?  A.  Seventy-three. 

Q.  What  kind  of  work  do  you  do?  A.  I  don’t  do  any¬ 
thing  now. 

Q.  What  kind  of  work  did  you  used  to  do?  A.  Carpenter 
work,  millwright  work.  That  is,  late  years. 

Q.  And  before  that?  A.  Before  that,  I  worked  on  the 
river. 

Q.  What  kind  of  work  did  you  do  on  the  river,  Mr. 
Bover?  A.  Sorting  logs. 
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Q.  You  are  speaking  of  the  Hudson  River  now,  aren't 
you?  A.  Yes. 

213  Q.  Where  did  you  sort  the  logs?  A.  Down  near 
*  Glens  Falls  here.  The  “Fifth  Platform’’  they  used 

to  call  it. 

Q.  That  wasn’t  at  the  Big  Boom,  was  it?  A.  No,  that  is 
two  miles  above  there,  three  miles — two  miles. 

Q.  How  many  years  did  you  do  that  kind  of  work,  Mr. 
Bover?  A.  Why,  about  fifteen  years. 

Q.  Now,  when  you  sorted  logs,  could  you  tell  us  about 
the  process  there?  How  did  you  do  it?  A.  Well,  they  had 
a  platform  there  and  they  used  to  turn  the  logs  in  rotation, 
that  is,  one  after  the  other  and  they  used  to  look  at  the 
marks  and  sort  the  marks  out  and  sort  the  logs  out  that 
belong  to  this  company  and  that  company.  We  would  pull 
one  one  way  and  the  other  one  the  other  way. 

Q.  For  what  companies?  A.  Finch  and  Pruyn  and  Mor¬ 
gan  Lumber  Company.  Morgan  Lumber  Company  is  the 
Company  I  worked  for.  Finch  Pruyn  is  at  the  opposite 
end  of  the  river. 

Q.  As  a  sorter  were  you  employed  by  Morgan  Lumber 
Company?  A.  Morgan. 

214  Q.  You  were  employed  by  Morgan?  A.  Yes. 

Q.  Did  you  ever  do  any  other  work  on  the  Hudson 
River  besides  that  sorting?  A.  Well,  I  went  up  Conkling- 
ville,  that  is,  somewhere  around  what  they  used  to  call 
“Sacandaga  Park”  there  years  ago  and  I  started  in  there 
and  my  father  wanted  me  to  go  up  and  help  to  get  down  a 
few  to  keep  the  mills  agoing. 

Q.  Was  your  father  a  logger,  too?  A.  He  was  the  fore¬ 
man  of  the  Morgan  Lumber  Company  boom. 

Q.  I  see.  You  went  up  there  to  help  him?  A.  I  went  up 
there  with  him  and  my  brother. 

Q.  When  was  that,  Mr.  Bover?  A.  Well,  that  was  quite 
a  while  ago.  I  don’t  just  remember  the  year  hut  I  was 
about  fourteen  years  old,  fourteen  or  fifteen  years  old. 
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Q.  Now,  you  went  up  there — you  said  Conklingville, 
didn’t  you?  A.  Yes. 

Q.  And  what  work  did  you  do  up  there?  A.  Well,  we 
went  up  there  to  get  to  a  few  logs  we  would  get  off  the  jam 
and  o/ie  man  stayed  with  the  boat  and  the  other  two  men 
got  dn  the  jam  breaking  up  a  few  of  what  we  could  get 
handy  and  let  them  go.  Some  there  we  couldn’t  get, 

215  we  let  them  stay.  There  wasn’t  water  enough  to 
carry  them. 

Q.  Where  did  they  go,  Mr.  Bover?  A.  Oh,  they  went 
down  into — down  toward  the  Big  Boom  down  in  the  Hud¬ 
son. 

Q.  Did  you  go  with  those  logs  down  to  the  Big  Boom? 
A.  Followed  them  right  down  to  the  bay;  not  to  the  boom, 
but  into  the  bay.  That  is,  above  the  boom. 

Q.  That  is  Big  Bay?  A.  That  is  Big  Bay. 

Q.  How  did  you  travel  on  that  trip?  By  walking?  A. 
Horses. 

Q.  Horses.  A.  Horses  took  us  up  there  with  the  boat 
and  they  would  go  along  down  the  shore  and  when  night 
overcomes,  we  would  pitch  the  tent  and  build  a  little  fire  and 
dry  our  clothes. 

Q.  And  the  next  morning  you  would  go  on;  is  that  it? 
A.  Yes,  and  the  next  morning  we  would  go  on, 

Q.  In  the  boat?  A.  Yes,  the  boat  would  take  us  out  to 
the  jam. 

Q.  I  see.  Well,  you  have  only  mentioned  one  occasion 
on  this  work  from  Conklingville  on  down  to  Glens 

216  Falls.  Does  that  go  over  more  than  one  season?  A. 
Why,  I  went  up  there  another  Spring;  that  is,  along 

about  that  same  time.  I  don’t  know  just  exactly  what 
month  it  was.  It  was  after  the  Spring  freeze  and  the  water 
went  down  and  they  didn’t  have  no  logs  and  they  wanted 
to  get  a  few.  That  is  all.  It  is  kind  of  a  “running  drive” 
my  father  used  to  say. 

Q.  So  you  might  say  that  you  were  up  there  for  two  sep¬ 
arate  seasons ;  is  that  right?  A.  Yes. 
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Q.  How  long  did  it  take  you  to  get  those  logs  down  to 
the  Big  Boom?  A.  We  figured  on  four  or  five  days. 

Q.  Four  or  five  days.  A.  That  is  what  we  would  go  up 
there  for. 

Mr.  Costello:  No  further  questions  at  this  time. 

Cross  examination 
By  Mr.  LeBoeuf : 

Q.  Mr.  Bover,  is  the  running  drive  the  same  as  the  clean¬ 
up  drive?  A.  No,  the  cleanup  drive  is  getting  them  all 
Running  drive  is  getting  what  you  can  and  letting  the 
rest  go. 

Q.  In  other  words,  you  would  go  along  there  and  you 
would  put  the  logs  back  into  the  river —  A.  Get 

217  them  agoing  down  the  stream. 

Q.  How  did  you  get  your  boat  from  place  to  place? 
Float  it?  Did  you  let  it  out  with  a  rope  on  it  to  let  it  down, 
snub  it  around?  A.  No,  horses  and  one  thing  and  another. 
We  get  into  the  boat  sometimes  and  sometimes  we  wouldn’t 
get  into  the  boat  and  we  would  take  a  log  ride. 

Q.  And  how  would  you  get  out  to  where  the  jams  were? 
A.  On  the  logs.  The  logs  would  take  you  right  there  to  the 
next  jam  figuring  on  where  you  are  going  to  land. 

Q.  When  you  were  at  this  sorting  work  for  Morgans 
where  did  the  logs  go?  A.  Well,  the  logs  where  I  was  pull¬ 
ing  in,  they  went  down  to  the  saw  mill  and  on  the  other 
side  they  went  to  the  saw  mill 
Q.  Where  was  the  Morgan’s  saw  mill?  A.  Right  down 
there  by  the  bridge  here,  above  the  bridge. 

Q.  What  body  of  water  was  it  on?  A.  Hudson  River. 

Q.  Did  it  use  the  Hudson  River  for  power?  A.  Yes. 

Q.  It  didn’t  use  the  Feeder  Canal?  A.  No,  sir. 

Q.  Did  it  have  a  dam?  A.  Yes,  sir,  there  was  a 

218  dam  up  to  Feeder  Dam.  There  was  a  dam  down  to 
Glens  Falls. 

Q.  I  know  that.  I  meant  did  the  Morgan  Lumber  Com¬ 
pany  own  a  dam?  A.  Yes,  they  had  a  dam  right  there  just 
above  the  bridge  where  it  lays  now. 
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Q.  The  Morgan  Lumber  Company  had  an  interest  in  the 
dam  that  is  now  used  by  Finch  Pruyn  Company?  A. 
Yes,  sir. 

Q.  You  didn’t  bring  any  of  the  logs  in  those  drives 
through  the  Feeder  Canal?  A.  Not  to  my  knowledge. 
There  was  some  that  went  through  the  Feeder  Canal  and 
they  went  down  to  Kenyon  Company. 

Q.  They  were  on  the  Feeder  Canal?  A.  They  were  on 
the  feeder  Canal.  I  didn’t  have  anything  to  do  with 'that. 
That  is  up  Feeder  Dam. 

Q.  I  got  mixed  up  between  the  two.  Can  you  give  us  the 
approximate  date  of  the  last  time  that  you  yourself  had 
anything  to  do  with  logging  on  the  Sacandaga  River?  A. 
I  don’t  remember. 

Q.  Well,  you  say  when  you  were  about  fourteen  or  fif¬ 
teen;  is  that  right?  A.  Yes. 

Q.  And  that  was  the  last  time?  A.  That  was  the 
219  last  time. 

Mr.  LeBoeuf :  That  is  all. 

Presiding  Examiner:  Is  there  any  redirect  examina¬ 
tion? 

Mr.  Costello :  I  have  just  one  question. 

Redirect  examination 
By  Mr.  Costello: 

Q.  You  mentioned  the  logs  going  down  the  Feeder  Canal 
to  the  Kenyon  Lumber  Company?  A.  Yes. 

Q.  Where  was  the  Kenyon  Lumber  mill  located?  A. 
Down  on  the  Hudson  Falls,  right  off  the  canal  and  I  can’t 
describe  it  to  you  right  from  here. 

Q.  That  is  enough.  Hudson  Falls?  A.  Hudson  Falls. 

Mr.  Costello :  Thank  you  very  much.  No  further  ques¬ 
tions. 
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Direct  examination  (Resumed) 

By  Mr.  Costello: 

Q.  Mr.  Bover,  I  neglected  to  ask  you  as  much  as  I  wanted 
to  know  about  the  work  you  did,  sorting  at  Glens  Falls 
here,  I  believe  you  did  mention  that  you  did  take  out  Mor¬ 
gan  Company  logs;  is  that  right?  A.  That  is  what  was 
my  work. 

Q.  And  there  were  other  logs  of  other  companies  there 
at  the  same  time?  A.  Yes,  fir. 

Q.  And  I  believe  you  mentioned  Finch  Pruyn?  A.  Finch 
Pruyn  pulled  in  on  the  opposite  side.  We  pulled  our  logs 
into  the  right  and  they  would  pull  there,  they  would  pull 
their  logs  into  the  left,  and  then  the  other  Company  logs 
went  straight  away  right  down  the  channel  right  down  in 
the  boom  and  went  down  toward  the  dam. 

221  Q.  What  other  logs  are  you  referring  to,  Mr. 
Bover?  A.  Thomson. 

Q.  How  were  those  marked?  A.  Marked  with  a  letter 
“T”,  and  I  didn’t  tell  you  before,  there  was  a  letter  “D”. 
There  was  two  marks  that  went  down  the  river  and  they 
belonged  to  the  same  company. 

Q.  Where  was  the  Thomson  mill  located? 

Mr.  LeBoeuf :  Just  a  minute,  I  don’t  know  if  this  wit¬ 
ness  has  been  qualified  from  his  own  experience  to  testify 
as  to  the  Thomson  mill.  I  object  to  the  question  as  not 
having  proper  foundation. 

By  Mr.  Costello: 

Q.  Do  you  know  where  the  Thomson  mill  was?  A.  Why, 
I  was  down  there,  yes. 

Q.  Where  was  it?  A.  Well,  down  at  Thomson’s  mill; 
that  is  what  they  used  to  call  it  down  there. 
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Q.  Where  was  that  located,  Mr.  Bover?  A.  Well,  it  is 
about  eight  or  nine  miles  below  Fort  Edward.  That  is 
probably  about  fifteen  or  eighteen  miles  down  the  river 
here. 

Q.  Was  there  any  other  place  other  than  Thomson’s  mill 
between  that  point  and  Glens  Falls  that  you  know 

222  of?  A.  Fort  Edward,  Hudson  Falls. 

Presiding  Examiner:  There  weren’t  two  places 
called  Thomson’s  mill;  just  one  place? 

The  Witness:  Just  one  place. 

By  Mr.  Costello: 

Q.  Do  you  know  where  Crocker’s  Reef  is  located?  A. 
Yes,  that  is  this  side  of  Thomson. 

Q.  That  is  this  side  of  Thomson  mill?  A.  Yes. 

Mr.  Costello:  That  is  all. 

Presiding  Examiner:  Any  cross-examination? 

Mr.  LeBoeuf :  No. 

Mr.  Costello :  Thank  you  very  much,  Mr.  Bover. 
(Witness  excused.) 

Mr.  Costello :  I  would  like  to  call  to  the  stand,  Mr.  Gray. 

Whereupon  Ira  Gray  was  called  as  witness  on  behalf  of 
Federal  Power  Commission,  and,  having  been  duly  sworn, 
testified  as  follows : 

Direct  examination 

By  Mr.  Costello : 

Q.  Would  you  state  your  name  and  post  office  address  for 

the  record?  A.  Ira  Gray,  Corinth,  R.F.D.  2. 

223  Q.  How  old  are  you,  Mr.  Gray?  A.  Sixty. 

Q.  Sixty?  A.  Yes. 

Q.  Have  you  had  any  experience  on  the  Sacandaga  River? 
A.  Well,  yes.  I  lived  there  ever  since  I  was  eight  years 
old.  I  came  there  in  1895. 
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Q.  Have  you  ever  worked  on  the  river?  A.  Yes. 

Q.  What  kind  of  work  did  you  do,  Mr.  Gray?  A.  Raft¬ 
ing  logs.  Not  loose  logs ;  rafting  logs. 

Q.  From  what  point  to  what  point  did  you  raft  the  logs? 
A.  Well,  they  called  it  the  “Grey  Bank”,  about  3  miles 
down  to  Conklingville. 

Q.  To  Conklingville?  Three  miles  above  to  Conkling¬ 
ville?  A.  Yes. 

Q.  Who  owned  the  rafts,  Mr.  Gray?  A.  They  belonged 
to  B.  S.  Jenkins.  They  ran  a  woodenware  works. 

Q.  For  how  many  years  did  you  do  that  kind  of  work? 
A.  Well,  I  worked  there — see,  we  were  on  the  farm — just 
spare  time.  I  worked  there  probably  part  of  ten 
years. 

224  Q.  How  big  were  those  rafts  you  brought  down? 
A.  Anywhere  from  two  to  three  hundred  logs  on  the 

raft  and  sometimes  they  would  fasten  three  or  four  rafts 
together. 

Q.  Can  you  give  us  any  idea  of  how  long  the  rafts  would 
be?  A.  Oh,  about  three  hundred  feet. 

Q.  I  want  to  get  clear  just  the  point  where  those  rafts 
started?  A.  At  this  Grey  Bank  three  miles  above  the  dam. 
They  had  other  banks  but  this  is  the  particular  one  I  worked 
at  because  it  was  right  there  close  to  our  home. 

Q.  Was  that  the  extent  of  your  logging  work?  A.  That 
is  the  extent  of  the  work,  yes. 

Q.  How  about  what  you  have  seen  on  the  river?  A.  Well, 
of  course,  you  see  logs  every  Spring;  you  just  go  down  on 
the  shore  and  watch  them.  I  have  seen  lots  of  logs. 

Q.  Over  how  many  years  would  you  say  you  have  seen 
logs  on  the  Sacandaga?  A.  Well,  from  1895  until  they  quit 
running ;  all  that  time.  , 

Q.  And  they  quit  running  about  what  time?  A.  Oh,  I 
would  say  1926. 

Q.  Are  you  speaking  now  of  loose  logs?  A.  Well,  these 
two  years  I  don’t  think  it  was  loose  logs;  mostly 

225  wood ;  for  several  years  loose  logs. 
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Q.  How  far  down  have  you  seen  logs  go  by  water 
from  where  you  lived  up  there  ?  A.  All  the  way  to  Corinth. 

Q.  All  the  way  to  Corinth?  A.  To  Palmer  Falls. 

Q.  Did  you  ever  go  to  Palmer  Falls  and  see  them  go  by 
there?  A.  Yes. 

Q.  Did  all  of  the  logs  that  went  to  Palmer  Falls  go  on 
down?  A.  Yes — No,  first  they  used  to  sort  them  there  in 
Corinth  and  International  took  theirs  out  there  but  the  rest 
of  them  would  go  on  through. 

Q.  Do  you  remember  anything  about  the  markings  of  the 
logs?  A.  Yes,  I  remember  I  see  three  or  four  different 
marks. 

Q.  Would  that  mean  three  or  four  different  outfits  to  you? 
A.  Yes. 

Q.  You  did  not,  however,  drive  any  logs  on  that  section 
yourself?  A.  No.  That  was  just  the  time  we  was  making 
maple  syrup. 

Q.  Getting  back  to  when  you  did  the  rafting,  what 
226  time  of  the  year  did  that  rafting  take  place  ?  A.  They 
started  in  when  the  loose  logs  were  driving  in  the 
Spring,  about  the  first  of  May  perhaps. 

Q.  How  long  did  the  rafting  go  on?  A.  All  summer. 

Q.  All  summer  long?  A.  Yes. 

Mr.  Costello :  I  have  no  further  questions. 

Cross  Examination 
By  Mr.  LeBoeuf : 

Q.  Mr.  Gray,  these  rafts  that  were  brought  down  to 
Conklingville  were  they  made  into  woodenware  and — A. 
Washboards  and  barrel  covers  and  clothes  pins  and  things 
like  that. 

Q.  What  kind  of  lumber  was  that?  A.  All  hardwood; 
beech,  birch  and  maple ;  mostly  hardwood. 

Q.  How  were  these  rafts  put  together?  A.  Well,  they 
had — oh,  they  used  to  bore  a  hole  and  they  would  take  a 
rope  so  long  (indicating)  and  put  it  through  the  hole  and 
then  there  was  a  long  pole  and  they  would  pull  it  over  and 
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they  would  take  pole  that  way  (indicating)  and  yon  would 
lay  another  one  beside  and  lay  that  one  on. 

Q.  Were  those  rafts  long  rafts;  long  and  narrow? 

227  A.  Yes. 

Q.  How  high  was  the  dam  at  Conklingville  at  that 
time?  A.  Well,  I  should  judge,  just  as  I  remember,  fifteen 
to  eighteen  feet  high. 

Q.  And  you  float  the  logs  down  on  the  pool  occasioned  by 
that  dam?  A.  Of  course,  they  didn’t  need  the  dam  for  the 
logs  until  the  last  because  it  was  all  still  water. 

Q.  Did  you  have  to  pole  the  raft  yourself?  A.  Yes.  Of 
course,  they  used  to  depend  on  the  current  sometimes  but 
they  used  poles. 

Q.  Did  you  ever  use  a  steam  boat?  A.  No.  They  did 
before  my  day  but  not  in  my  day. 

Q.  There  wasn’t  any  steamboat?  A.  Not  at  my  day. 

Q.  Was  there  a  tannery  there  in  your  days?  A.  No,  that 
had  closed. 

Q.  That  had  closed.  The  remains  of  the  tannery  were 
there?  A.  Yes. 

Q.  You  say  that  you  saw  logs  coming  down  the  river 
loose?  You  spoke  of  loose  logs?  A.  Yes,  lots  of 

228  them. 

Q.  And  did  you  see  them  stranded  on  the  shores? 
A.  Well,  not  to  speak  of.  You  see,  it  was  mostly  still  water 
and  they  didn’t  form  no  jams;  not  until  after  they  went 
over  the  dam. 

Q.  The  jams  were  below  Conklingville?  A.  Yes,  down 
where  they  called  it  the  “horse  race”. 

Q.  They  called  it  the  “horse  race”.  Tell  us  about  that 
A.  That  started  with  the  dam  and  went  down  a  mile.  I 
understand  why  they  called  it  a  “horse  race”  because  they 
started  a  horse — When  they  started  the  dam  they  had  a 
special  crew  that  would  run  them  in  the  water  and  one  of 
them  used  a  horse. 

Q.  It  was  such  wild  water?  A.  They  called  it  a  “horse 
raoe”. 
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Q.  That  is  continous  rapids  from  Conklingville  down  to 
the  Hudson?  A.  Yes. 

Q.  Was  it  equally  wild  water  the  whole  distance?  A.  No, 
the  start  was  the  wild  part,  about  a  mile.  That  was  the 
worst. 

Q.  You  say  the  part  called  the  “horse  race”  is  only  about 
a  mile  of  that  distance  ?  A.  About  a  mile  long. 

Mr.  LeBoeuf :  That  is  all,  Mr.  Examiner. 

229  Re-direct  Examination 

By  Mr.  Costello : 

Q.  On  this  trip  between  Conklingville  and  Corinth  did 
they  use  boats  in  taking  the  logs  down  there?  A.  Yes. 
That  is,  they  used  to  get  the  boat  out  to  the  jams.  That  is 
one  interesting  thing.  We  used  to  watch  this.  The  boat¬ 
man  was  a  fellow  by  the  name  of  Austin  and  we  used  to 
watch  them  go  over  the  dam  and  we  thought  it  was  quite  a 
thing  to  see  them  go  over  that  dam  in  the  boat. 

Q.  Now,  you  also  mentioned  before,  and  I  neglected  to  ask 
you,  about  these  log  marks.  You  say  you  saw  three  or  four 
different  Company’s  marks  going  down  there.  Do  you  hap¬ 
pen  to  recall  whether  or  not  you  saw  any  logs  marked  with 
a  “T”  or  a  “D”?  A.  Seems  so  I  remember  “D”  and  there 
was  one  it  seems  so  it  had  two  or  three  points  on  there.  Then 
there  was  another  one  like  an  “H”  almost  and  the  outside 
lines  were  crooked.  I  remember  one  of  those. 

Q.  You  recall  a  “D”,  you  say?  A.  I  think  I  remember  a 
“D”. 

Q.  But  you  don’t  recall  a  “T”?  A.  No. 

Mr.  Costello:  I  have  no  further  questions. 

230  Re-cross  Examination 

By  Mr.  LeBoeuf : 

Q.  Would  you  describe  the  kind  of  a  boat  that  was  used 
to  go  out  to  these  log  jams?  A.  Quite  high  sides  and  peak 
at  the  one  end. 
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Q.  It  was  a  specially  constructed  boat  for  that  purpose? 
A.  Yes. 

Presiding  Examiner:  May  I  suggest  one  possible  ques¬ 
tion  that  might  add  to  this  record  a  little  and  that  is  where 
these  rafts  were  from. 

Mr.  Costello:  I  believe  I  asked  that  but  I  will  ask  him 
again.  Where  were  the  rafts  from? 

The  Witness :  Just  about  where  they  call  the  Grey  Bank. 
They  had  several  of  those  banking  companies  for  fifteen  or 
eighteen  miles  up  the  river.  They  had  these  different  bank 
companies. 

Mr.  Costello:  Which  you  have  seen? 

The  Witness :  Oh,  yes. 

Mr.  Costello:  Yes. 

Presiding  Examiner:  Now,  in  other  words,  rafts  were 
formed  at  this  spot? 

The  Witness :  No,  they  had  different  places.  I  worked  in 
this  one  spot  and  two  or  three  miles  above,  there  was 
another  place. 

231  Presiding  Examiner:  They  started  rafts  at  this 
point? 

The  Witness:  They  started  rafts  at  this  point  and  they 
had  other  rafts  above  this  point. 

Mr.  Costello:  You  say  fifteen  or  eighteen  miles  up  the 
river  from  Conklingville? 

The  Witness :  Yes,  they  went  above  Batchellerville.  They 
went  quite  a  ways  above  Batchellerville. 

By  Mr.  LeBoeuf : 

Q.  One  thing  is  puzzling  me,  Mr.  Gray.  You  said  these 
were  hardwoods.  I  have  always  been  told  that  hardwoods 
wouldn’t  float?  A.  Most  of  them  would.  We  used  to  strike 
a  place  and  get  birch  and  maple  and  they  would  mix  in. 

Q.  You  would  mix  in  the  lighter  logs  to  float  the  hard¬ 
wood?  A.  Most  of  them  would  float. 

Q.  Did  you  leave  them  on  the  bank  for  the  same  period 
of  time  to  try  to  dry  them  out?  A.  Well,  they  did  because 
they  put  them  there  in  the  winter. 
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Q.  Green  hardwood  won’t  float?  A.  Most  of  them  sink, 
and  then  we  get  what  we  call  “sinkers”  and  go  right  down, 
and  if  you  get  so  they  come  to  float,  or  they  come  to  sink, 
we  would  put  a  floater  on. 

232  (Witness  excused.) 

Whereupon  J.  H.  Smead  was  called  as  a  witness  on  be¬ 
half  of  Federal  Power  Commission,  and,  having  been  duly 
sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  Costello : 

Q.  Will  you  state  your  full  name  and  post  office  address 
for  the  record?  A.  J.  H.  Smead,  Hadley,  R.  D.  1. 

Q.  I  take  it  from  your  address  that  you  don’t  live  in  Had¬ 
ley?  A.  I  do. 

Q.  In  the  community  of  Hadley?  A.  I  live  in  the  town 
of  Hadley,  yes. 

Q.  When  I  saw  that  rural  delivery  on  there,  I  assumed 
you  lived  outside  the  town?  It  isn’t  in  the  village?  A.  No, 
I  don’t  live  in  the  village. 

Q.  But  you  live  in  the  township  of  Hadley?  A.  That  is 
right. 

Q.  Mr.  Smead,  have  you  had  any  experience  in  logging 
work  on  the  Hudson  or  the  Sacandaga  River?  A.  Yes,  I 
was  on  the  Sacandaga  River  three  years. 

Q.  And  when  you  say  you  were  on  it,  what  does 

233  that  mean?  A.  I  mean  I  was  logging  for  the  Kenyon 
Lumber  Company  for  three  years  and  scaled  them 

and  tended  to  that  down  at  the  Hudson. 

Q.  Were  you  in  charge  of  the  drives?  A.  Yes. 

Q.  How  many  men  were  employed  in  those  drives,  Mr. 
Smead?  A.  Some  days  I  would  have  twenty,  some  days  I 
would  have  thirty  and  some  days  I  would  have  ten.  All  de¬ 
pended  on  the  weather. 

Q.  Where  was  the  Kenyon  Lumber  Company  mill  located, 
Mr.  Smead?  A.  On  the  canal  at  Pearl  Street,  Hudson 
Falls. 
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Q.  Bid  you  see  the  logs  go  all  the  way  down  there?  A. 
No,  sir.  I  have  driven  all  the  way  down,  yes,  but  when  I 
was  doing  that  I  only  go  as  far  as  Hudson. 

Q.  As  far  as  what?  A.  As  far  as  the  Hudson. 

Q.  I  see,  as  far  as  the  junction.  A.  I  have  in  previous 
years  driven  through. 

Q.  Those  three — I  think  you  said  three  seasons  on  the 
Sacandaga?  A.  That  is  right. 

Q.  And  do  you  recall  those  years,  what  years  they 

234  were?  A.  1923,  1924  and  1925. 

Q.  Those  must  have  been  about  the  last  Sacandaga 
drives,  were  they?  A.  I  never  knew  of  there  being  drives 
after  1925. 

Q.  I  see.  Were  those  pretty  good  sized  drives?  A.  Why, 
I  don’t  think  we  had  over  about  eight  or  ten  markets  the 
last  year. 

Q.  Was  the  last  drive  you  were  on  a  clean-up  drive?  A. 
Yes. 

Q.  Will  you  tell  us  what  you  mean  by  a  *  ‘  clean-up  drive  ’  ’  ? 
A.  It  took  everything  that  was  marked. 

Q.  That  meant  cleaning  out  all  the  banks,  too?  A.  That 
is  right. 

Q.  Whereas  in  former  years  you  might  have  left  them 
there?  A.  Yes,  that  is  right. 

Q.  What  about  your  experience  on  the  Hudson  River  it¬ 
self,  Mr.  Smead,  can  you  tell  us  something  about  that?  A. 
Well,  I  drove  on  the  Hudson  for  fifteen  or  twenty  years. 

Q.  How  far  above  Glens  Falls  on  the  Hudson  did  you 
drive  logs?  A.  As  far  as  North  River.  That  is  five 

235  miles  above  North  Creek. 

Q.  I  am  a  bit  confused,  Mr.  Smead.  I  have  been 
under  the  impression  that  the  North  River  was  called — 
above  Glens  Falls,  the  Hudson  was  called  North  River?  A. 
I  was  speaking  of  the  village  of  North  River. 

Q.  I  see. 

Mr.  LeBoeuf :  The  river  is  called  North  River  from  New 
York  City. 
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Q.  And  the  Village  of  North  River,  you  said  was  located 
where  in  relation  to  North  Creek?  A.  Five  miles  up  the 
river. 

Q.  Five  miles  above  it?  A.  Yes. 

Q.  Would  that  be  anywhere  near  Rists  Landing  or  are 
you  familiar  with  that  name,  or  the  Thirteenth  Brook?  A. 
Well,  that  is  right — that  comes  into  the  Hudson  right  at 
North  River. 

Q.  That  is  the  point  then,  Thirteenth  Brook?  A.  Yes. 

Q.  And  that  experience  ran  over  a  period  of  fifteen  or 
twenty  years,  I  believe  you  said?  A.  Yes,  that  is  right. 

Q.  Beginning  about  what  year?  A.  1899. 

Q.  Who  did  you  work  for  on  those  Hudson  River 

236  drives?  A.  Well  the  Boom  Association.  That  was 
all  of  the  companies  together. 

Q.  You  worked  for  the  Boom  Association?  A.  That  is 
right. 

Q.  Wasn’t  there  an  organization  called  the  Hudson  River 
Drive  Association?  A.  Well,  some  call  it  that.  I  don’t 
know  which  it  was. 

Q.  One  or  the  other?  A.  That  is  right.  I  don’t  know 
what  the  official  title  was. 

Q.  Have  you  any  idea  of  the  quanities  of  logs  that  went 
down  in  those  drives  that  you — A.  Down  the  Hudson? 

Q.  Yes,  in  that  fifteen  or  twenty  years  that  you  worked 
there?  A.  Some  years  I  would  say  there  would  be  75,000 
markets  to  100,000  and  other  years  I  would  say  100,000  to 
125,000. 

Q.  Getting  back  to  the  Sacandaga  River  for  just  a  mo¬ 
ment,  on  those  three  drives  of  the  Sacandaga  how  far  down 
did  you  go  with  the  logs  yourself?  A.  I  started  up  this 
side  of  Wells  and  drove  down  to  the  Hudson. 

Q.  This  side  of  Wells?  A.  Yes. 

237  Q.  And  went  all  the  way  down  to  Hadley,  would 
that  be?  A.  Yes. 

Mr.  Costello :  I  have  no  further  questions  at  this  time. 
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Cross  Examination 
By  Mr.  LeBoeuf : 

Q.  One  thing  I  would  like  to  get  straight,  Mr.  Smead, 
was  the  Kenyon  Lumber  Company  located  on  the  Feeder 
Canal?  A.  Yes,  at  Pearl  Street. 

Q.  And  it  used  the  water  from  the  Feeder  Canal  for  its 
power  purposes?  A.  No,  it  was  used  to  float  their  logs 
down  there. 

Q.  And  how  did  they  operate  the  mill?  A.  I  guess  by 
steam.  I  never  was  in  the  mill.  I  worked  for  them  a  good 
many  years  but  I  was  never  in  the  mill.  I  don’t  know  any¬ 
thing  about  it. 

Mr.  LeBoeuf :  No  further  cross-examination. 

Mr.  Costello :  That  is  alL 

Presiding  Examiner :  Thank  you. 

(Witness  excused.) 

Mr.  Costello :  Mr.  DaPra  will  now  start  in  with  some  of 
our  documentary  exhibits  if  that  is  appropriate. 


239  Mr.  DaPra :  That  is  correct.  I  offer  in  evidence  as 
Commission  Exhibit  Number  38  a  photostatic  copy  of 
the  laws  of  the  State  of  New  York,  1801,  Chapter  30  which 
appears  on  pages  74  and  75  of  this  copy,  chapter  30  only. 
Would  that  answer  the  purpose? 

241  Mr.  DaPra:  I  offer  in  evidence  as  Commission 
Exhibit  39  the  Laws  of  the  State  of  New  York,  1803, 
Chapter  33,  including  pages  66,  chapter  heading  only  67,  the 
first  fifteen  lines  of  text  the  last  five  lines  on  page  70  and  the 
first  ten  lines  on  page  71  and  page  74  except  Chapter  34. 

•  ••  ••••••• 

Mr.  DaPra :  I  offer  in  evidence  Laws  of  the  State  of  New 
York  for  the  year  1804,  Chapter  43,  Pages  151  and  152. 

Presiding  Examiner :  Mr.  DaPra,  you  intend  to  offer  the 
last  mentioned  Laws  of  1804  as  Exhibit  Number  40? 
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Mr.  DaPra:  That  is  right,  sir.  I  offer  in  evidence  as 
Commission  Exhibit  41  the  Laws  of  the  State  of  New  York, 
1806,  Chapter  128.  The  first  twenty  lines  of  Chapter  128, 
all  of  Page  417  except  the  first  two  lines  at  the  top  and  the 
last  two  lines  at  the  bottom  of  the  page  except  the  line  “And 
be  it  further  enacted’ ’  on  the  second  to  the  last  line  on  Page 
417,  but  the  remainder  of  that  page  to  be  stricken ;  the  last 
twenty-four  lines  on  Page  418;  the  first  fourteen  lines  on 
Page  419  and  the  last  eleven  lines  on  that  page;  the  first 
two  lines  on  Page  420  and  the  remainder  of  that  page 

242  from  the  words  “And  be  it  further  enacted”.  Cor¬ 
rection — On  that  Page  420,  Page  420  the  first  two 

lines  of  Page  420  and  the  remainder  of  the  page  from  the 
second  “And  be  it  further  enacted”,  and  the  rest  of  Page 
421  with  respect  to  Chapter  128. 

Presiding  Examiner :  The  material  with  regard  to  129  is 
excluded  from  the  exhibit? 

Mr.  DaPra:  Yes.  I  offer  in  evidence  as  Commission 
Exhibit  Number  42  Laws  of  the  State  of  New  York,  year 
1810,  Chapter  195,  the  first  18  lines  of  that  chapter  except 
the  words  “and  they  are”  on  the  eighteenth  line  thereof; 
the  last  two  lines  on  Page  203  are  included  and  Page  204 
except  the  last  three  lines  of  that  page. 

I  offer  in  evidence  as  Commission  Exhibit  43  Laws  of  the 
State  of  New  York,  1812,  Chapter  215,  all  that  part  of  the 
Chapter  on  Pages  427,  428,  429  and  page  430. 

I  offer  in  evidence  as  Commission  Exhibit  Number  44 
Laws  of  the  State  of  New  York,  1813,  Chapter  55,  all  but 
the  last  five  lines  of  that  chapter  on  Page  57  and  the  last 
five  lines  of  that  chapter  on  Page  59  only. 

I  offer  in  evidence  as  Commission  Exhibit  Number  45 
Laws  of  the  State  of  New  York,  Chapter  243,  all  of  that 
chapter  on  Page  306  and  307  and  excluding  Chapter  244. 

Mr.  LeBoeuf:  That  is  the  Laws  of  1822? 

243  Mr.  DaPra:  1822,  that  is  right. 

I  offer  in  evidence  as  Commission  Exhibit  Num¬ 
ber  46  Laws  of  the  State  of  New  York,  1826,  Chapter  249, 
all  of  that  Chapter  on  page  283  alone. 
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I  offer  in  evidence  as  Commission  Exhibit  Number  47 
Laws  of  the  State  of  New  York,  1849,  Chapter  406,  on  Page 
663. 

I  offer  in  evidence  as  Commission  Exhibit  48  Laws  of  the 
State  of  New  York,  1854,  Chapter  163,  all  of  that  Chapter 
on  Page  352  and  353  and  excluding  Chapter  164. 

I  offer  in  evidence  as  Commission  Exhibit  49  Laws  of 
the  State  of  New  York,  1855,  Chapter  453,  on  Page  821. 

I  offer  in  evidence  as  Commission  Exhibit  50,  Laws  of 
the  State  of  New  York,  1868,  Chapter  157,  all  of  that  Chap¬ 
ter  on  Page  297  and  298  and  excluding  Chapter  158. 


244  Mr.  DaPra:  I  offer  in  evidence  as  Commission 
Exhibit  Number  51  Laws  of  the  State  of  New  York, 

1869,  Chapter  653  and  all  of  said  Chapter  on  Pages  1560 
and  1561  and  excluding  Chapter  654  thereof. 

I  offer  in  evidence  as  Commission  Exhibit  Number  52 
Laws  of  the  State  of  New  York,  1880,  Chapter  533,  all  of 
said  Chapter  on  Pages  752  and  753  and  754  but  excluding 
Chapter  534. 

I  offer  in  evidence  as  Commission  Exhibit  Number  53 
Laws  of  the  State  of  New  York,  1882,  Chapter  176  on  Page 
217. 

I  offer  in  evidence  as  Commission  Exhibit  Number  54 
Laws  of  the  State  of  New  York  for  1883,  Chapter  408,  Page 
580. 

I  offer  in  evidence  as  Commission  Exhibit  Number  55 
Laws  of  the  State  of  New  York,  1893,  Chapter  367  as  that 
Chapter  appears  on  Page  726  and  that  Chapter  alone. 

I  offer  in  evidence  as  Commission  Exhibit  Number  56 
Laws  of  the  State  of  New  York,  1897,  Chapter  592  on 

245  Page  683,  the  first  eight  lines  thereof.  The  Chapter 
headings  begin  with  Roman  numeral  two,  Hudson 

River  Navigation,  paragraph  35  through  40,  and  Roman 
numeral  five,  Rivers  and  Streams  as  Public  Highways,,, 
paragraph  70-76,  and  deleting  the  rest  of  that  page;  Page 
695  deleting  all  up  to  the  heading  “Article  2”  and  the  en- 
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tire  second  sentence  of  Section  35  and  the  words  on  the  last 
line  beginning  and  reading  thus  “or  the  setting  of  shad 
poles  in  shad”;  and  on  Page  696  that  part  of  the  first 
sentence  of  the  first  four  lines  up  to  the  beginning  of  the 
second  sentence  which  begins  “any  person”  including 
Paragraph  36  and  37  are  deleted  from  Page  696.  On  Page 
697  everything  is  included  up  to  the  line  beginning  under 
Article  3  reading  thus:  “Section  50”.  On  page  702  delete 
the  first  three  lines  of  that  page.  The  entire  page  of  703 
and  704  are  included  in  this  exhibit 
•  ••••••••• 

246  Presiding  Examiner:  With  regard  to  Page  697, 
Mr.  DaPra,  of  this  exhibit,  do  you  exclude  Article  3? 

Mr.  DaPra:  No,  sir,  I  stated  I  include  the  heading  “Ar¬ 
ticle  3”  and  I  include  the  heading  “Other  Waters  of  the 
State”. 

Presiding  Examiner:  And  the  balance! 

Mr.  DaPra :  And  the  balance  of  the  page  is  excluded. 

Presiding  Examiner :  All  right. 

Mr.  DaPra:  I  offer  in  evidence  as  Commission  Exhibit 
Number  57  an  extract  from  the  compilation  known  as  the 
Laws  of  the  State  of  New  York  in  relation  to  the  Erie  and 
Champlain  Canals  published  in  Albany  in  1825  pursuant 
to  an  Act  for  reprinting  the  laws  and  other  official  docu¬ 
ments  relating  to  the  Erie  and  Champlain  Canals.  I  have 
here  the  title  page  of  Volume  1.  All  of  Page  287  except  the 
first  five  lines  thereof ;  all  of  Page  288  except  the  remainder 
of  the  page  beginning  from  the  line  reading  “The  moun¬ 
tains  in  the  vicinity  of  lakes  George  and  Champlain”.  I 
may  say  that  this  document  has  side  headings  and  when  I 
speak  of  the  balance  of  the  page  being  excluded,  the  side 
headings  also  are  excluded.  All  of  Page  289  is  excluded 
except  the  last  two  lines  thereof.  All  of  Page  290  is  in¬ 
cluded,  291  and  292  except  the  balance  of  the  page  begin¬ 
ning  with  the  word  “Appendix”.  The  title  page 
of  Volume  2  is  included  and  all  of  Page  19  except  the 

247  first  eight  lines  there.  On  Page  22  the  first  twenty 
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lines  are  deleted  and  the  last  five  lines.  On  Page  75 
all  of  the  page  is  deleted  except  that  portion  below  the 
heading  “In  reference  to  the  Champlain  canal”,  and  the 
heading  is  also  to  be  included  and  it  is  to  be  included  as 
a  part  of  the  exhibit.  All  of  Page  76  is  included  and  all  of 
77  except  the  last  nineteen  lines.  On  Page  111  the  heading 
“In  relation  to  the  Champlain  Canal”  and  the  last  three 
lines  of  the  page  are  included.  All  of  Page  112  is  included 
and  all  of  Page  113  except  the  last  sentence  beginning 
“after  the  Spring  floods  subside”  and  excluding  the  last 
two  lines  of  that  page.  On  Page  175  the  top  portion  of  the 
page  above  the  heading  “In  relation  to  the  Champlain 
Canal”  and  not  including  the  title  of  the  publication  is  ex¬ 
cluded.  Pages  176  to  178  inclusive  are  included  in  this 
exhibit  and  on  Page  179  the  whole  page  is  included  except 
the  two  following  paragraphs :  One  reading  ‘  ‘  To  complete 
the  Erie  Canal  west  of  the  Genesee  river  will  require  an 
expenditure  of  about  one  million  of  dollars”,  and  the  para¬ 
graph  reading  thus  “What  sum  it  will  be  necessary  to  ap¬ 
propriate  for  this  purpose  the  canal  commissioners  are 
unable  to  state;  and  it  is  submitted  to  the  legislature  to 
make  such  provision  as  their  wisdom  shall  direct.”  On 
Page  180  the  top  portion  of  the  page  including  the  line 
“Legislative  proceedings  in  1824”  is  included  and 
248  the  next  fifteen  lines  below  that  are  excluded.  The 
remainder  of  the  page  beginning  with  the  sentence 
“On  the  12th,  Mr.  Flagg,”  is  included.  On  Page  181  the 
first  twenty  lines  are  included  and  the  last  three  lines 
thereof.  On  Page  182  the  whole  page  is  included  except 
the  paragraph  beginning  “On  the  western  shores  of  Lake 
Champlain  are  extensive  manufactories  of  iron.”  On  Page 
183  the  first  thirteen  lines  thereof  are  included.  On  Page 
219  the  last  eight  lines  thereof  are  included.  On  Page  253 
the  last  ten  lines  thereof  are  included.  On  Page  254  all  is 
included  except  the  last  five  lines  thereof.  Page  391  and 
392  are  included  and  all  of  Page  393  up  to  the  signature 
“Charles  E.  Dudley,  Chairman”  and  the  rest  of  the  page 
is  deleted  from  the  exhibit. 
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Mr.  LeBoeuf:  Mr.  Examiner,  I  would  like  to  observe 
at  this  time  that  as  we  understand  it,  the  courts  of  the 
State  of  New  York  have  held  that  many  of  these  statutes 
which  have  just  been  offered  are  unconstitutional  and,  of 
course,  we  will  point  that  out  to  your  Honor  at  an  appro¬ 
priate  time  in  our  briefs. 

•  •*••••••* 

Presiding  Examiner:  The  exhibits  offered  by  Staff 
Counsel  Numbers  38  to  57  inclusive  are  received  in  evi¬ 
dence  subject  to  the  condition  previously  stated. 

*••••••••• 

250  Glens  Palls,  New  York. 

July  16,  1947 

*••••••••• 

254  Mr.  LeBoeuf :  Mr.  Examiner,  there  is  one  matter 
that  counsel  would  like  to  clarify  that  perhaps  is  not 
definitely  in  the  record.  Going  upstream  and  commencing 
with  the  Fort  Edward  Dam,  through  the  Corinth  Dam  on 
the  Hudson  River,  and  then  going  up  the  Sacandaga  and 
through  the  Conklingville  Dam  of  the  Hudson  River  Reg¬ 
ulating  District,  it  is  our  understanding  that  each  of  those 
dams  has  provision  for  the  passage  of  logs  of  some  char¬ 
acter. 

It  is  also  our  understanding,  with  an  exception  that  I 
will  note,  that  none  of  the  dams  have  any  provision  by  way 
of  locks  or  side  canals  for  the  passage  of  boats. 

The  exception  is  in  the  case  of  the  Feeder  Dam  where 
we  understand  that  there  are  lockage  facilities  which  would 
physically  permit  a  boat  to  go  to  and  from  the  pool  created 
by  the  Feeder  Dam  and  the  Feeder  Canal,  even  though  that 
lock  is  now  not  being  used. 

I  wonder  if  counsel  for  the  Staff  would  agree  the  state¬ 
ment  which  I  have  made  is  a  correct  statement  of  fact? 

Mr.  Costello:  Mr.  Examiner,  we  can  agree  with  Mr. 
LeBoeuf  on  everything  he  has  stated,  except  for  one  thing. 
I  think  that  the  Feeder  Canal  is  now  being  used. 


198 


Mr.  LeBoeuf :  Not  for  the  passage  of  boats.  It  is  being 
used  for  the  passage  of  logs. 

Mr.  Costello:  Yes,  that  is  correct.  We  will  so  stip¬ 
ulate. 

255  -  Presiding  Examiner :  This  is  a  proposed  stipula¬ 
tion  between  counsel  as  to  facts! 

Mr.  LeBoeuf :  To  obviate  the  necessity  of  calling  a  wit¬ 
ness  as  to  facts  that  we  are  all  agreed  on. 

Presiding  Examiner:  Are  these  facts  to  the  knowledge 
of  either  one  of  the  counsel  included  in  any  of  the  exhibits 
which  have  been  introduced? 

Mr.  LeBoebf :  As  to  logs,  it  may  be  included  in  part.  I 
think  some  of  the  documents  may  refer  to  the  passage  of 
logs  over  those  dams.  As  to  lock  facilities  for  boats,  I 
think  none  of  the  documents  cover  the  facts  stated. 

Presiding  Examiner:  The  question  the  Examiner  has 
in  mind  is  the  ultimate  utilization  of  such  facts  which  may 
or  may  not  become  somewhat  crucial  facts  by  reason  of  the 
nature  of  the  issues  of  fact  and  law,  whether  or  not  this  . 
record  shouldn’t  have  the  best  evidence  on  those  partic¬ 
ular  facts. 

How  many  dams  would  be  involved,  Mr.  LeBoeuf? 

Mr.  LeBoeuf :  Mr.  Examiner,  I  submit  that  the  stipula¬ 
tion  of  counsel,  who  with  their  engineers  have  examined 
these  facts,  is  the  best  evidence.  I  will  answer  your  Honor’s 
question.  That  includes  the  Fort  Edward  Dam,  the  Lower 
Hudson  Falls  Dam,  the  Upper  Hudson  Falls  Dam,  the 
Glens  Falls  Dam,  the  Feeder  Dam,  the  Sherman  Island 
Dam,  the  Spier  Falls  Dam,  the  Palmer  Falls  Dam, 

256  the  Corinth  Dam,  and  the  Conklingville  Dam  of  the 
Hudson  River  Regulating  District. 

•  •  •  •  •  •  •  *'•  • 

257  S.  O.  Schamberger  was  called  as  a  witness  on  be¬ 
half  of  New  York  Power  and  Light  Corporation,  and, 

having  been  duly  sworn,  testified  as  follows : 
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Direct  Examination  - 
By  Mr.  LeBoeuf : 

Q.  Mr.  Schamberger,  will  you  state  your  full  name  and 
occupation?  A.  S.  0.  Schamberger,  Chief  Engineer,  New 
York  Power  and  Light  Corporation. 

Q.  Have  you  been  familiar  with  the  dams  from  Fort  Ed¬ 
ward  up  the  Hudson  River  to  Corinth  and  the  Conklingville 
Dam  of  the  Hudson  River  Regulating  District  over  a  num¬ 
ber  of  years  ?  A.  Yes,  I  have. 

Q.  And  you  have  inspected  them  and  know  their  equip¬ 
ment  and  facilities  both  for  the  passage  of  logs  and 

258  lockage  for  boats?  A.  Yes,  sir. 

Q.  Did  you  hear  the  stipulation  between  counsel 
that  was  just  stated?  A.  I  did. 

Q.  Is  that  a  correct  statement?  A.  It  is. 

Mr.  LeBoeuf :  That  is  all. 

Mr.  Costello:  No  questions. 

Presiding  Examiner :  Thank  you,  Mr.  Schamberger ! 
(Witness  excused.) 

Elmer  S.  White  was  called  as  a  witness  on  behalf  of 
Federal  Power  Commission,  and,  having  been  duly  sworn, 
testified  as  follows : 

Direct  Examination 

By  Mr.  Costello : 

Q.  Will  you  state  your  name  and  post  office  address  for 
the  record,  please?  A.  Elmer  S.  White,  5  Harrison  Ave¬ 
nue,  South  Glens  Falls,  New  York. 

Q.  What  is  your  occupation,  Mr.  White?  A.  Cashier, 
Finch  Pruyn  Company,  Incorporated. 

259  Q.  How  long  have  you  been  with  that  firm?  A. 
Since  1915. 

Q.  Do  you  have  any  connection  with  any  other  organi¬ 
zation  concerned  with  logging  on  the  Hudson  River?  A. 
Secretary-Treasurer  of  the  Hudson  River  Drive  Associa- 
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tion,  Hudson  Biver  Boom  Association,  Schroon  Biver  Drive 
Association. 

Q.  Could  you  tell  us  something  about  the  Hudson  Biver 
Drive  Association,  Mr.  White,  as  to  just  what  it  is!  A.  It 
is  an  Association  for  the  purpose  of  carrying  on  the  busi¬ 
ness  of  driving  logs  of  wood  down  the  Hudson  Biver. 

1  Q.  Who  makes  up  the  membership  in  that  Association! 
A.  The  various  companies  engaged  in  the  logging  industry 
in  this  vicinity. 

Q.  From  your  knowledge  of  your  records  could  you  give 
us  any  idea  how  long  the  Hudson  Biver  Drive  Association 
has  been  in  existence!  A.  At  least  from  1890,  possibly  be¬ 
fore  that  date. 

Q.  As  Secretary-Treasurer  of  the  Hudson  Biver  Drive 
Association  you  are  custodian  of  the  official  records  of  that 
Association!  A.  Yes,  sir. 

Mr.  Costello:  I  ask  that  there  be  marked  as  Exhibit 
58-A  a  photostatic  copy  of  fourteen  pages  headed  on 
260  the  first  page,  “Hudson  Elver  Drive.’ ’  May  it  be 
so  marked  for  identification! 

Presiding  Examiner:  Yes.  You  mean  that  there  are  to 
be  several  parts  to  the  same  exhibit! 

Mr.  Costello:  Yes,  exactly,  another  part. 

Presiding  Examiner :  You  mentioned  that  this  is  a  pho¬ 
tostatic  copy  entitled  So-and-so,  but  what  is  it  a  copy  of! 

Mr.  Costello :  That  is  what  I  hope  to  bring  out  by  ques¬ 
tions  to  the  witness,  Mr.  Examiner. 

Presiding  Examiner :  The  exhibit  will  be  so  marked  for 
identification. 

(The  document  above  referred  to  was  marked  Federal 
Power  Commission  Exhibit  58-A  for  identification.) 

Mr.  Costello:  I  am  handing  the  witness  a  copy  of  Ex¬ 
hibit  58-A  for  identification. 
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By  Mr.  Costello : 

Q.  Mr.  White,  will  you  look  at  that  copy  and  tell  us  if 
you  can  recognize  the  textual  matter  that  you  find  there! 
A.  I  do. 

Q.  Will  you  tell  us  what  it  is,  Mr.  White !  A.  These  are 
photostatic  copies  of  ledger  sheets  from  the  records  of  the 
Hudson  River  Drive  Association. 

Q.  How  much  territory  does  that  record  that  you  have 
in  your  hand  cover?  A.  (No  response.) 

261  Q.  In  other  words,  does  it  cover  all  the  records 
or  is  it  just  a  part  of  them?  A.  No,  it  is  only  a  part. 

Q.  What  part  is  it?  A.  (No  response.) 

Q.  Mr.  White,  do  you  have  the  original  of  those  records 
here  with  you?  A.  Yes,  I  do. 

Q.  Would  you  like  to  check  it  against  the  original?  A. 
Well¬ 
er  What  I  am  getting  at  is,  just  what  year  does  that 
cover?  A.  These  pages  cover  only  the  year  of  1890. 

Q.  What  years  does  your  ledger  cover?  A.  From  1890 
to  1926,  inclusive. 

Q.  Now,  could  you  tell  us  something  about  this  ledger, 
Mr.  WTiite?  What  I  am  driving  at  on  that  is,  what  does 
the  ledger  purport  to  show?  A.  It  shows  the  quantities  of 
logs  put  in  the  river  and  the  cost  of  driving  those  logs 
during  the  various  years. 

Q.  WTiat  was  the  destination  of  the  logs  that  are  re¬ 
corded  there  in  the  ledger?  A.  The  final  destination,  as 
far  as  the  Hudson  River  Drive  is  concerned,  would 

262  be  the  Big  Boom. 

Q.  Does  this  ledger  cover  the  logging  operations 
on  the  Sacandaga  River,  also?  A.  It  covers  the  quantities 
of  logs  received  in  the  Hudson  River  from  the  Sacandaga 
River. 

Presiding  Examiner :  The  Big  Boom  you  refer  to  would 
you  mind  locating  on  the  Hudson  for  more  specific  identi¬ 
fication? 
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The  Witness :  It  is  approximately  seven  and  a  half  miles 
from  Glens  Falls  on  the  river  as  it  winds  and  turns. 

Presiding  Examiner:  Above  Glens  Falls? 

The  Witness :  Yes. 

Presiding  Examiner :  Thank  you. 

By  Mr.  Costello: 

Q.  Now,  this  ledger  of  1890  to  1926,  inclusive,  is  one  of 
the  official  records  of  the  Association  of  which  you  have 
official  custody,  is  that  right?  A.  Yes,  sir. 

Q.  That  ledger  goes  up  through  1926?  A.  Yes,  sir. 

Q.  Have  you  as  an  employee  of  the  Finch  Pruyn  Com¬ 
pany  acquaintance  with  the  logging  operations  of  that  com¬ 
pany  from  1926  to  the  present  date?  A.  I  have,  somewhat. 

Q.  Do  your  records  at  the  company  show  the  quantities 
of  logs  and  the  source  of  logs  transported  by  the 
263  Hudson  River  to  your  mill?  A.  Yes,  sir. 

Q.  Have  you  prepared  a  tabulation  of  the  receipt 
of  such  timber  from  1926  to  1947,  inclusive?  A.  Yes,  sir. 

Q.  Do  you  have  that  with  you?  A.  Yes. 

Mr.  Costello :  Mr.  Examiner,  we  have  in  our  interviews 
with  Mr.  White  prior  to  this  hearing  advised  him  of  the 
questions  that  we  would  like  to  ask  him  at  the  hearing, 
and  we  told  him  we  would  like  to  have  him  look  into  the 
records  of  the  Finch  Pruyn  Company  and  make  up  a  state¬ 
ment  for  the  record  here  on  the  quantity  of  logs  traveling 
on  the  Hudson  from  1926  to  1947,  as  far  as  his  company 
was  concerned. 

Mr.  White  has  done  that,  and  rather  than  try  to  put  such 
a  tabulation  in  the  record  by  question  and  answer  or  have 
Mr.  White  read  it,  I  would  like  to  request  at  this  time  that 
the  tabulation  he  has  in  his  hand,  a  copy  of  which  has  been 
given  to  the  counsel  for  the  Declarant,  be  inserted  in  the 
record  as  if  read. 

Presiding  Examiner:  The  proposed  exhibit  may  be 
marked  as  Exhibit  No. — 


Mr.  Costello :  Pardon  me.  This  was  not  meant  to  be  an 
exhibit.  It  was  meant  to  be  an  oral  statement  by 
264  Mr.  White  as  a  witness  on  the  stand.  We  do  not 
have  it  in  exhibit  form  and  cannot  present  it  in  ex¬ 
hibit  form. 

Presiding  Examiner:  Does  counsel  for  the  Declarant 
have  any  objection  to  incorporating  the  substance  of  this 
testimony  which  is  in  writing,  in  the  witness’s  hand,  into 
the  record  as  though  read? 

Mr.  LeBoeuf :  No,  your  Honor. 

Presiding  Examiner :  It  may  be  done. 

By  Mr.  Costello: 

Q.  I  will  give  Mr.  White  a  copy  that  he  sent  to  us  and 
ask  him  if  that  is  the  same  statement  he  prepared.  A. 
Yes,  it  is. 

Mr.  Costello :  Thank  you,  Mr.  White.  I  will  hand  it  to 
the  reporter  now.  * 

Presiding  Examiner :  The  reporter  will  incorporate  this 
at  this  point  in  the  record  as  though  it  were  read  orally. 


June  23, 1947 

FINCH,  PRUYN  &  CO.  INC. 

GLENS  FALLS,  N.  Y. 

Statement  showing  quantity  and  source  of  timber  trans¬ 
ported  by  water  via  the  Hudson  Biver  and  its  tributaries 
for  the  Period  1926-1947. 
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1926 

Cedar  River  to  Indian  River 
Indian  River  to  Boreas  River 
Boreas  River  to  Schroon  River 
Schroon  River  to  Sacandaga  River 
Sacandaga  River  to  Spier  Falls 
Spier  Falls  to  Little  Bay 


177,883 

Mkts. 

206,823 

<« 

139,008 

tt 

167,398 

a 

172,876 

a 

172,876 

a 

204 


1927 

Cedar  River  to  Indian  River  28,168  Mkts. 
Indian  River  to  Boreas  River  54,676  “ 

Boreas  River  to  Schroon  River  108,726  “ 

Schroon  River  to  Sacandaga  River  108,726  u 
Sacandaga  River  to  Spier  Falls  108,726  “ 

Spier  Falls  to  Little  Bay  108,726  “ 

1928  ' 


Cedar  River  to  Indian  River 
Indian  River  to  Boreas  River 
Boreas  River  to  Schroon  River 
Schroon  River  to  Sacandaga  River 
Sacandaga  River  to  Spier  Falls 
Spier  Falls  to  Little  Bay 

1929 

Cedar  River  to  Indian  River 
Indian  River  to  Boreas  River 

Boreas  River  to  Schroon  River 


22,411  Mkts. 
22,411  “ 

21,136  “ 

21,136  “ 

21,136  “ 

21,136  “ 

17,310  Mkts. 
13,616  Cords 

Pnlpwood. 

(< 
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Schroon  River  to  Sacandaga  River  13,616  Cords 

Pnlpwood. 

Sacandaga  River  to  Spier  Falls  “ 

Spier  Falls  to  Little  Bay  “ 


Since  1929  the  only  timber  transported  by  the  Hudson 
River  and  its  tributaries  has  been  four  foot  pnlpwood  from 
the  operations  of  this  Company  in  the  vicinity  of  Newcomb, 
and  Indian  Lake,  N.  Y.,  as  follows: 


1930 

14,508  Cords 

1931 

25,918  “ 

1932 

26,332  “ 

1933 

20,633  “ 

1934 

26,476  “ 

1935 

32,684  “ 

1936 

30,012  “ 

1937 

37,643  “ 
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1938 

28,876  Cords 

1939 

43,077  “ 

1940 

31,877  “ 

1941 

39,678  44 

1942 

41,011  44 

1943 

27,869  “ 

1944 

17,763  4  4 

1945 

20,347  44 

1946 

26,683  44 

1947 

31,034  44 

281  By  Mr.  Costello : 

Q.  Now,  Mr.  White,  getting  back  to  the  Finch  Prnyn 
Company  operations  on  the  Hudson  River,  could  you  tell 
us  what  use  is  made  by  Finch  Pruyn  of  the  logs  or  pulp 
wood  that  it  brings  down  the  Hudson?  A.  You  mean  at 
the  present  time? 

Q.  Yes,  sir.  A.  At  the  present  time  we  are  bringing  down 
only  pulp  wood.  That  pulp  wood  is  manufactured  into  pa¬ 
per  at  our  paper  mill  here  at  Glens  Falls. 

Q.  What  do  you  do  with  the  paper,  Mr.  White?  A.  Well, 
the  paper  is  sold,  shipped  out. 

282  Q.  How  do  you  ship  it  out? 

Mr.  LeBoeuf:  Mr.  Examiner,  I  object  to  that 
question  and  ask  that  counsel  state  the  relevancy  of  the 
question. 

Mr.  Costello:  We  have  some  logs  down  here  to  Glens 
Falls,  Mr.  Examiner,  and  for  all  the  record  will  show 
every  log  that  has  come  down  here  is  still  here,  unless  we 
round  out  the  picture  and  show  just  what  happens  to  that 
wood. 

Presiding  Examiner:  The  witness  has  already  stated 
without  objection  that  the  wood  is  used  in  the  manufacture 
of  paper.  The  witness  has  stated  that  the  paper  enters 
commerce,  in  effect,  that  is,  it  is  shipped  out.  Does  the 
witness  intend  by  that  statement  to  mean  that  the  paper 
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that  has  been  manufactured  from  that  wood  enters  com¬ 
merce? 

The  Witness :  Yes. 

Presiding  Examiner.:  It  seems  to  me  that  is  sufficient 
relevance  to  carry  your  chain  through.  You  don’t  mean 
to  inquire  as  to  whether  it  is  shipped  to  Albany  or  Boston 
or  other  specific  cities,  do  you,  Mr.  Costello? 

Mr.  Costello:  Sir,  I  intended  to  get  a  full,  complete 
statement  from  the  witness  in  that  regard.  Where  does  the 
paper  go? 

Mr.  LeBoeuf :  That  is  just  the  reason  for  my  objection. 

Presiding  Examiner :  It  seems  to  me  that  carries  it  far¬ 
ther  afield  than  would  be  pertinent.  If  the  paper  went 
to  Russia  it  wouldn’t  make  much  difference,  I  guess, 
283  on  how  the  logs  come  down. 

Mr.  Costello:  We  wish  to  know,  Mr.  Examiner, 
whether  the  products  manufactured  from  the  wood  which 
came  down  the  Hudson  and  its  tributaries  as  testified  to  by 
Mr.  White  at  any  time  entered  interstate  commerce. 

Mr.  LeBeouf :  That  is  just  the  basis  of  my  objection  as 
not  being  within  the  issues  framed  by  the  Hearing  Order  of 
the  Commission. 


286  By  Mr.  Costello: 

Q.  You  have  mentioned,  Mr.  White,  that  the  pulp  logs 
as  of  the  present  time  which  come  down  the  river  to  the 
Finch  Pruyn  Company  are  manufactured  into  paper  which 
is  sold;  is  that  correct?  A.  Yes,  sir. 

Q.  How  long  has  that  been  going  on  to  your  own  knowl¬ 
edge?  A.  The  mill  in  which  we  are  now  manufacturing 
paper  has  been  manufacturing  paper  since  1905  or  1906 
and  has  used  logs  and  pulp  wood  from  the  Hudson 

287  River. 

Q.  And  each  year,  as  far  as  you  know,  the  end 
products  of  the  logs,  the  paper,  has  been  sold,  is  that  cor¬ 
rect?  A.  Yes,  sir. 


207 


Q.  Is  it  consigned  and  is  it  transported  to  customers  in 
other  states  than  the  State  of  New  York? 

Mr.  LeBoeuf :  Now  I  renew  my  objection  in  view  of  the 
fact  we  argued  this  basic  question  which  I  was  afraid  the 
witness  might  have  included  in  his  answer  to  Mr.  Costello’s 
earlier  and  more  limited  question. 

•  ••••••••• 

292  Presiding  Examiner :  The  question  may  therefore 
be  asked. 


293  By  Mr.  Costello : 

Q.  How  do  you  ship  the  paper  products  that  are  manu¬ 
factured  by  the  Finch  Pruyn  Company  from  the  logs  driven 
on  the  Hudson  River  away  from  Glens  Falls?  How  do  you 
ship  it  away  from  Glens  Falls? 

Mr.  LeBoeuf :  It  is  understood  that  my  objections  relate 
to  this  whole  line  of  questioning. 

A.  By  railroad  and  trucks,  transport  trucks. 

Q.  I  think  I  asked  you  the  question  before,  and  there 
was  no  answer:  To  what  points  outside  of  the  State  of 
New  York  has  the  Finch  Pruyn  Company  customarily 
shipped  paper  products  which  are  manufactured  from  the 
logs  that  came  down  the  Hudson  River?  A.  We  have 
shipped  to  a  great  many  points. 

Q.  Can  you  name  some  of  those,  Mr.  White?  A.  (No 
response) 

Q.  I  don’t  want  an  exhaustive  list,  just  a  few  ex- 

294  amples  of  out-of-state  points.  A.  We  ship  to  Chi¬ 
cago,  Cleveland,  New  York,  Pennsylvania,  some 

points  in  Massachusetts. 

Q.  Has  the  Finch  Pruyn  Company  always  shipped  by 
rail  and  truck  during  the  time  you  have  been  with  the  or¬ 
ganization?  A.  That  is,  you  mean  paper? 

Q.  Yes. 
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295  By  Mr.  Costello: 

Q.  I  did  not  attempt  to  specify  any  point,  Mr.  White. 
All  I  have  asked  yon  is  whether  or  not  the  Finch  Prnyn 
Company  has  shipped  any  of  its  paper  products  from 
Glens  Falls  by  water  as  of  your  knowledge.  A.  I  couldn’t 

definitely  state  that  they  have. 

•  •  •  •  •  •  •  •  •  • 

296  Q.  As  of  your  own  knowledge,  Mr.  White,  has  the 
Finch  Prnyn  Company  ever  shipped  its  paper  prod¬ 
ucts  from  Glens  Falls  via  canal  in  the  years  that  you  have 
been  associated  with  the  company?  Al.  Not  to  my  knowl¬ 
edge. 

Q.  As  of  your  knowledge  do  you  know  whether  the  Finch 
Prnyn  Company  has  owned  and  operated  canal  boats?  A. 
Yes. 

Q.  When  was  that,  Mr.  White?  A.  In  the  years  prior  to 
1927. 

Q.  What  were  the  canal  boats  used  for?  A.  For  the 
transportation  of  lumber  and  lime. 

Q.  Was  that  lumber  manufactured  or  prepared  from  logs 
which  came  to  the  Finch  Prnyn  Company  mill  down  the 
Hudson  River? 

•  ••••••••• 

297  Witness :  Yes. 

By  Mr.  Costello : 

Q.  Speaking  from  your  own  knowledge,  do  you  know 
how  far  the  canal  boats  carrying  lumber  would  go?  A.  It 
would  be  limited  to  New  York  City. 

Q.  They  would  go  to  New  York  City?  A.  Yes,  sir. 


302  Mr.  Costello :  Commission  Staff  Counsel  will  sup¬ 
ply  for  the  record  a  complete  copy,  complete  photo¬ 
stat  copy,  of  all  of  the  pages  in  the  ledger  of  the  Hudson 
River  Drive  Association  for  the  period  1890  to  1926,  ex¬ 
cluding  the  first  page  which  is  a  typewritten  memorandum. 

[This  ledger  was  received  in  evidence  as  Exhibit  58.] 

•  ••••••••• 
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306  Cross-Examination 

By  Mr.  LeBoenf : 

Q.  Mr.  White,  there  is  one  thing  I  am  curious  about. 
This  volume  covers  the  years  1890  to  1926,  both  inclusive. 
It  would  appear  that  the  handwriting  through  that  period 
of  thirty-six  years  to  an  inexperienced  eye  is  the  same 
handwriting.  Is  that  the  case,  do  you  know?  A.  I  believe 
the  handwriting  is  that  of  the  same  person. 

Q.  What  I  am  trying  to  get  at,  was  this  book  kept  cur¬ 
rently  in  each  year  or  was  this  particular  volume  made  up 
at  some  time  by  this  person  copying  it  from  some  other 
records?  A.  I  believe  that  it  was  kept  currently  by  the 
same  person. 

Q.  And  who  is  that  person?  A.  Mr.  Elmer  E.  Smith. 

Q.  And  he  kept  it  during  that  entire  period,  1890  to 
1926?  A.  I  believe  that  is  correct. 

307  Q.  I  would  like  to  ask  you  a  few  questions  to  aid 
us  in  interpreting  the  volume.  You  have  Drive  No. 

1.  Will  you  refer  to  the  year  1890  as  a  test  example? 
What  points  of  origin  does  Drive  No.  1  include  in  the  year 
1890?  A.  Do  you  wish  me  to  read  these  from  the  record? 

Q.  No,  if  you  could  generalize,  if  the  heading  is  sufficient 
to  make  a  general  description  that  will  be  adequate.  A. 
From  the  heading  it  states,  “From  Cedar  River  to  Indian 
River. 

Q.  I  show  you  Commission’s  Exhibit  36  and  ask  you 
whether  Cedar  River  and  Indian  River  are  those  appearing 
in  the  general  vicinity  of  what  I  assume  is  Indian  Lake 
Dam — it  is  I-n-d-i-n-a  Lake  Dam.  A.  Yes. 

Q.  Now,  what  does  Drive  No.  2  include?  A.  From  In¬ 
dian  River  to  Boreas  River. 

Q.  Does  it  also  include  cumulatively  Drive  No.  1?  A. 
Yes. 

Q.  What  does  Drive  No.  3  include?  A.  From  Boreas 
River  to  Schroon  River. 

Q.  And  does  that  cumulatively  include  Drives  1  and  2 
as  well?  A.  Yes. 
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308  Q.  What  does  Drive  No.  4  include  T  A.  From 
Schroon  River  to  Sacandaga  River. 

Q.  When  it  says  “Drive  No.  4  from  Schroon  River,” 
does  that  include  Schroon  River  itself?  A.  Yes. 

Q.  And  where  it  says  “To  Sacandaga  River,”  is  it  not 
a  fact  that  that  excludes  logs  coming  out  of  the  Sacandaga 
River  in  Drive  No.  4?  A.  Yes. 

Q.  And  is  it  not  a  fact  that  in  addition  Drive  No.  4 
cumulatively  includes  Drives  Numbers  1,  2  and  3?  A.  Yes. 
Q.  Turning  now  to  Drive  No.  5,  what  does  that  include? 

A.  From  Sacandaga  River  to  Little  Bay. 

Q.  And  does  that  include  by  the  words  “From  Sacandaga 
River”  any  logs  coming  out  of  the  Sacandaga  River  or  its 
tributaries?  A.  Yes. 

Q.  And  does  it  also  include  all  of  the  intervening  terri¬ 
tory  between  the  mouth  of  the  Schroon  River  and  Little 
Bay?  A.  Yes. 

Q.  And  does  it  also  include  cumulatively  Drives  Num¬ 
bers  1,  2,  3  and  4?  A.  Yes. 

309  Q.  Will  you  turn  in  Drive  No.  5  for  the  year  1890 
to  page  No.  8?  About  in  the  middle  of  the  page  un¬ 
der  the  date  1890  the  line  appears,  “1890,  nine,  eight,  seven, 

B.  E.  T.  Schroon  River  and  Stony  Creek,  nine  eight  seven, 
ditto  mark,  nine  eight  seven.”  Will  you  locate  that  area? 
A.  That  is  the  area  on  the  Hudson  River  between  the 
mouth  of  Schroon  River  and  Stony  Creek 

Q.  Would  it  be  correct  or  incorrect  in  any  summary  to 
include  the  nine  hundred  and  eighty-seven  in  the  Sacandaga 
River  logs?  A.  It  would  be  incorrect. 

Q.  And  as  other  similar  items  appear  in  the  year  1890 
for  the  same  area  it  would  also  be  incorrect,  would  it  not, 
to  include  those  logs  in  the  Sacandaga  Drive?  A.  Yes. 

Q.  Now,  I  have  used  the  term  “logs”  loosely.  Is  it  not 
your  understanding  that  this  ledger  deals  with  markets 
rather  than  logs?  A.  Yes. 

Q.  May  I  also  ask  you  in  interpreting  this  ledger,  is  it 
not  a  fact  that  what  is  recorded  in  the  ledger  is  the  number 
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of  logs  arriving  in  a  given  year  at  Little  Bay?  A.  That 
is  correct. 

Q.  In  other  words,  the  ledger  shows  for  the  year  1890 
that  the  total  number  of  logs  given  for  the  cumula- 

310  tive  five  drives  included  logs  that  were  started  down 
the  river  or  tributaries  in  not  only  the  year  1890  but 

the  years  1888  and  1889,  is  that  correct?  A.  That  is 
correct 

Q.  Turning  again  to  sheet  8,  the  column  on  the  extreme 
left  shows,  does  it  not  the  marks  of  the  owners?  A.  Yes, 
sir. 

Q.  About  a  third  of  the  way  down  that  sheet  opposite 
the  legend  “From  Drive  No.  4  of  1890”  there  are  two 
marks,  are  there  not?  A.  Yes,  sir. 

Q.  Does  that  mean  two  separate  owners  or  companies  or 
one  owner  having  two  separate  marks?  A.  I  am  not  fa¬ 
miliar  with  the  identification  of  marks  and  owners  of  other 
companies.  Those  two  marks  might  belong  to  one  company 
or  to  two  companies. 

Q.  You  do  know,  however,  that  from  these  records  in  the 
past  there  have  been  instances  where  one  owner  had  more 
than  one  mark?  A.  Yes. 

Q.  So  that  unless  a  person  had  additional  information  it 
would  be  impossible  for  him  by  examining  these  marks  for 
any  year  to  know  the  total  number  of  owners  that  were 
operating  there  on  the  river  or  its  tributaries?  A.  That  is 
right. 

311  Q.  Will  you  turn  to  the  year  1923?  Is  it  possible 
for  you  to  tell  the  number  of  different  owners  for  the 

year  1923  that  drove  logs  in  the  Hudson  River  exclusive  of 
the  Sacandaga,  or  are  you  so  unfamiliar  with  the  marks  of 
other  owners  that  you  can’t  answer  the  question?  A.  It  is 
not  possible  for  me  to  answer  the  question. 

Q.  And  is  the  same  true  for  the  same  year  with  respect 
to  the  drive  on  the  Sacandaga?  A.  Yes. 

Q.  You  testified  as  to  your  present  operations  in  your 
direct  examination.  Are  all  of  the  pulp  logs  that  you  use 
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in  the  manufacture  of  paper  brought  to  your  mill  in  Glens 
Falls  at  the  present  time  by  water?  A.  No. 

Q.  How  do  you  receive  it,  how  do  you  receive  the  bal¬ 
ance?  A.  We  receive  some  by  transport  truck. 

Q.  Such  as  you  receive  by  water,  please  describe  how 
they  are  received.  A.  They  are  received  through  the  Hud¬ 
son  River  Drive  to  the  Big  Boom,  from  the  Big  Boom  to 
Feeder  Dam,  and  from  Feeder  Dam  they  are  taken  into  the 
Feeder  Canal,  and  through  the  Feeder  Canal  to  our  mill 

Q.  In  other  words,  you  no  longer  use  the  Hudson  River 
below  Feeder  Dam  for  the  bringing  of  logs  to  your 

312  Glens  Falls  mill?  A.  That  is  right. 

Q.  What  kind  of  paper  products  do  you  manufac¬ 
ture?  A.  Ground  wood  paper. 

Q.  Mr.  Costello  asked  you  whether  manufactured  papers 
were  shipped  to  points  outside  the  State  of  New  York,  and 
you  named  some.  Are  those  papers  also  shipped  to  points 
within  the  State  of  New  York?  A.  Yes,  sir. 

Q.  What  other  products  do  you  use  in  the  manufacture 
of  your  paper?  A.  We  use  sulphite,  certain  chemicals — 
that  is  about  alL 

Q.  What  form  of  transportation  is  used  in  bringing  those 
other  materials  to  your  mill?  A.  Railroad  and  truck. 

Q.  Is  it  possible  for  you  to  tell  as  to  any  batch  of  papers 
shipped  to  a  point  outside  the  State  of  New  York  whether 
that  particular  batch  of  paper  was  manufactured  from 
pulp  wood  that  floated  on  the  Hudson  River  or  from  pulp 
wood  that  was  brought  to  your  mill  by  truck?  A.  No.  sir. 

Presiding  Examiner:  For  what  year  is  that  question 
answered? 

The  Witness :  I  am  assuming  the  present  year. 

313  By  Mr.  LeBoeuf : 

Q.  Do  you  ship  out  of  your  mill  at  Glens  Falls  any  pulp 
wood  in  the  same  form  as  it  is  delivered  to  you  either  by 
water  or  by  truck?  A.  No,  sir. 
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314  Redirect  Examination 
By  Mr.  Costello : 


324  Q.  Now,  Mr.  White,  passing  on  to  something  else, 
can  you  tell  us  where  the  Big  Boom  is  located!  A. 

Approximately  seven  and  a  half  miles  on  the  Hudson  River 
above  Glens  Falls  as  it  winds  and  turns. 

Q.  Where  is  Little  Bay  in  relation  to  the  Big  Boom!  A. 
Approximately  a  mile  above  Big  Boom  on  the  same  river. 

Q.  When  logs  went  to  Little  Bay  did  they  consider  it  the 
same  as  going  to  the  Big  Boom,  or  is  that  a  separate  des¬ 
tination?  A.  Separate  destination. 

Q.  Bid  they  go  from  Little  Bay  to  the  Boom!  A  Yes, 
sir. 

Q.  This  ledger  that  you  were  discussing  with  Mr.  Le- 
Boeuf,  regardless  of  what  year  the  particular  logs  may 
have  been  put  into  the  stream,  represents  a  record  of  actual 
receipts  of  logs  at  Glens  Falls,  does  it  not?  That 

325  is,  the  total  shown?  A.  It  represents  the  total  quan¬ 
tity  put  in  on  the  one  side  and  the  total  quantity  re¬ 
ceived  on  the  other  side. 

Q.  But  the  ledger  shows  both  facts?  A.  Both,  yes. 

Q.  One  other  question  which  was  asked  you,  Mr.  White, 
about  how  you  got  the  pulp  logs  here  in  addition  to  by  way 
of  the  Hudson  River:  I  believe  you  told  Mr.  LeBoeuf  that 
at  the  present  time,  at  least,  both  trucking  and  the  river 
are  used  to  supply  the  mill  with  logs?  A.  That  is  right. 

Q.  Has  that  been  the  case  for  very  many  years?  A  No. 

Q.  In  other  words,  there  may  be  some  years  where 
trucks  were  not  used  at  all?  A.  Yes. 

Q.  Do  you  have  any  idea  how  many  of  those  years  since 
you  have  been  with  the  company  since  1915  that  the  river 
was  used  exclusively  for  the  supply  of  the  pulp  logs?  A. 
(No  response) 

Q.  In  other  words,  when  did  the  trucking  start?  A  The 
trucking  started  during  the  war  years  when  we  were  short 
of  workers. 
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326  Q.  Which  war  are  yon  referring  to!  A.  World 
War  No.  IT. 

Q.  Then  am  I  to  assume  that  the  mill  received  its  logs 
by  river  almost  exclusively  up  to  the  time  of  World  War 
II?  A.  We  might  have  received  some  other  than  by  the 
river  prior  to  that  time.  That  is  a  hard  question  to  answer. 
I  can’t  say.  We  receive  a  lot  of  logs  and  a  lot  of  wood,  and 
whether  it  all  came  by  river  back  in  those  years  I  couldn’t 
say  without  a  lot  of  investigation. 

Q.  I  am  not  trying  to  trip  you  in  any  way,  Mr.  White,  I 
am  simply  trying  to  get  an  idea  of  when  there  was  a  split 
in  the  form  of  transportation,  when  that  happened,  as  far 
as  you  know.  A.  Well,  I  am  not  qualified  to  answer  that 
question. 

Q.  You  are  not,  you  say?  A.  I  am  not  qualified  to  an¬ 
swer  that  question. 

Q.  But  you  can  say  that  to  your  knowledge  the  river  has 
been  used  exclusively  in  some  years  since  you  have  been 
with  the  company?  A.  No  doubt. 

Mr.  Costello :  I  have  no  further  questions,  Mr.  LeBoeuf . 

Recross-Examination 

By  Mr.  LeBoeuf : 

Q.  There  is  one  question  I  would  like  to  clear  up. 

327  I  think  Mr.  Costello  inadvertently  asked  you  with 
respect  to  the  ledger,  if  that  showed  the  delivery  of 

logs  to  Glens  Falls,  some  such  question.  The  point  was, 
Glens  Falls.  It  shows  to  Little  Bay,  does  it  not?  A.  To 
the  Big  Boom  or  Little  Bay,  yes. 

Q.  Not  Glens  Falls?  A.  Not  Glens  Falls,  no. 

Mr.  Costello :  No,  I  didn’t  mean  that. 

The  Witness :  Delivery  of  logs,  as  far  as  the  Drive  As¬ 
sociation,  terminated  at  the  Boom. 

•  ••••••••• 

330  Presiding  Examiner:  It  occurs  to  the  Examiner 
that  the  time  might  be  saved  if  Mr.  White  can  an- 
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swer  one  question.  Mr.  White,  you  are  familiar  with  this 
book,  of  course.  Is  this  ledger  a  consecutive  account  from 
year  to  year? 

331  The  Witness :  Yes. 

Presiding  Examiner:  Regardless  of  how  the 
pages  are  numbered,  it  is  a  consecutive  account? 

The  Witness :  Yes. 

Presiding  Examiner:  And  so  far  as  you  know  there 
have  been  no  pages  deleted  which  destroy  the  consecutive 
value  of  the  accounting? 

The  Witness:  That  is  right. 

*••••••••• 

332  Presiding  Examiner :  With  regard  to  the  ledger, 
I  believe  the  record  will  be  improved  by  asking  one 

question  with  regard  to  the  marks  of  your  company.  The 
question  of  marks  on  the  logs  which  appears  on  one  of  the 
columns  of  the  ledger  was  gone  into.  Does  your  company 
as  recorded  in  that  ledger,  use  one  or  more  marks  for  its 
timber  or  its  logs  or  its  pulp  wood? 

The  Witness:  I  am  not  too  familiar  with  those  marks. 
We  haven’t  used  logs  that  have  been  marked  as  identified 
in  this  record  in  a  great  many  years. 

Presiding  Examiner:  Does  your  familiarity  extend  to 
the  point  of  being  able  to  turn  to  a  column  and  say, 1  ‘  This 
is  a  mark  of  the  company  of  which  I  am  an  employee”? 

The  Witness:  Yes. 

Presiding  Examiner:  Would  you  do  that  so  as  to  iden¬ 
tify  at  least  such  as  you  know  the  marks  of  the  corn- 

333  pany  that  appear  on  some  of  the  pages? 

The  Witness :  Our  company  used  what  was  known 
as  the  barred  L.  Whether  we  used  other  marks  than  that 
I  can’t  say.  We  might  have  had  others. 

Presiding  Examiner:  But  at  least  when  that  mark  is 
found  on  the  page  that  would  indicate  ownership  by  your 
company? 

The  Witness :  Yes,  sir. 

•  **••••••• 
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The  Witness:  Page  No.  3  of  the  ledger,  the  first  item, 
barred  L,  is  the  property  of  Finch  Pmyn  Company. 

Presiding  Examiner:  You  don’t  recognize  any  other 
marks  of  the  company? 

The  Witness :  No,  I  do  not,  no. 

•  •  •  •  •  •  •  •  • 

By  Mr.  LeBoeuf : 

334  Q.  Do  yon  know  whether  or  not  through  the  years 
your  company  might  have  actually  bought  lumber  of 
other  owners  bearing  other  marks?  A.  Oh,  yes,  we  have. 

Q.  So  that  the  mere  number  of  marks  in  that  book  would 
not  indicate  the  true  number  of  owners? 

•  *•#•••••• 

'  Witness:  I  would  like  to  have  the  question  restated, 
please,  by  the  clerk. 

Mr.  LeBoeuf :  I  will  try  to  restate  it. 

By  Mr.  LeBoeuf : 

Q.  WTiat  I  meant  was  that  if  in  the  past  through  the 
period  covered  by  this  ledger  Finch  Pruyn  Company  had 
bought  the  logs  of  another  owner  that  had  been  marked 
with  the  other  owner’s  name,  then  there  would  be  two 
marks  shown  there  but  there  would  be  only  one  ultimate 
owner?  A.  That  is  correct. 


Presiding  Examiner.:  There  is  one  further  question  that 
the  record  perhaps  should  show  for  strengthening  the  line 
of  questioning  that  was  permitted.  The  question  was  asked 
as  the  record  of  course  will  show  regarding  ability  to  iden¬ 
tify  pulp  wood  that  goes  into  the  manufacture  of 
335  paper.  As  a  result  of  that  line  of  questions  the  Ex¬ 
aminer  feels  the  record  should  show  your  answer  to 
this  question:  Is  it  possible  for  you  to  say  that  any  par¬ 
ticular  batch  of  paper  manufactured  by  your  company  was 
manufactured  exclusively  from  pulp  wood  received  by 


217 


your  company  by  mode  of  transportation  other  than  float¬ 
ing  down  the  Hudson  River  to  the  Big  Boom  or  Little  Bay? 
A.  At  the  present  time  it  would  be  impossible  to  identify 
the  wood  and  any  particular  batch  of  paper. 

***••••••• 

336  Francis  £.  Eddy  was  called  as  a  witness  in  behalf 
of  the  Federal  Power  Commission,  and,  having  been 

duly  sworn,  testified  as  follows: 

Direct  examination 
By  Mr.  Costello  : 

Q.  Would  you  state  your  name  and  address,  your  post 
office  address,  for  the  record,  please?  A.  Batchellerville, 
P.O.,  RD  Northville. 

Q.  And  your  name  is  Mr.  F.  E.  Eddy,  is  that  right?  A. 
Well,  that  is  for  short,  yes.  Francis  is  my  name,  but  F.  E. 
is  what  I  use  most  of  the  time. 

Q.  All  right.  How  long  have  you  lived  in  Batcheller¬ 
ville,  Mr.  Eddy?  A.  Seventy-three  years. 

Q.  And  how  old  are  you  now  ?  A.  I  am  seventy-five. 

Q.  Were  you  living  alongside  the  Sacandage  River  up 
there  before  the  reservoir  was  built?  A.  Yes,  sir. 

337  Q.  Have  you  ever  seen  any  logs  going  down  the 
old  Sacandaga  River?  A.  I  have. 

Q.  From  where  did  you  observe  those,  Mr.  Eddy?  A. 
How  is  that? 

Q.  Where  were  you  when  you  observed  those?  A.  Well, 
right  around  the  village  there,  and  up  and  down  the  stream 
many  times  when  they  were  running  in  the  spring. 

Q.  How  far  did  you  go  up  the  river  from  Batchellerville 
to  see  these  logs?  A.  Well,  sometimes  as  far  as  Fish  House. 
Q.  Did  you  say  Wells?  A.  No,  I  didn’t  say  Wells. 

Q.  You  just  said  Fish  House?  A.  Just  Fish  House. 
Well,  I  have  seen  them  running  even  down  as  far  as  Conk- 
lingville  at  different  times,  don’t  you  know. 
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Q.  Could  you  give  us  any  idea  of  the  number  of  years 
that  you  might  have  observed  these  logs?  A.  The  number 
of  years  did  you  say? 

Q.  Yes,  the  number  of  years  you  might  have  observed 
logs  going  down  past  your  home  at  Batchellerville?  A. 
Well,  I  would  put  it  fifty  years. 

338  Q.  More  or  less?  A.  Yes. 

Q.  And  what  kind  of  logs  would  those  be  that  you 
would  see  on  that  stream?  A.  Soft  wood,  spruce  and  hem¬ 
lock. 

Q.  Would  they  be  what  we  call  market  logs  or  pulp  logs, 
or  what  kind?  A.  Well,  I  would  call  them  market  logs. 
What  I  mean,  lots  of  them  were  large  enough  to  saw  into 
lumber  if  they  wanted  to. 

Q.  I  see.  Did  you  ever  do  any  logging  yourself,  Mr. 
Eddy?  A.  Yes,  I  did. 

Q.  When  was  that?  A.  Well,  let’s  see,  that  was  about — 
Q.  Approximately,  I  don’t  want  it  exactly?  A.  May  I 
look  at  my  paper?  I  think  I  made  some  notations. 

Mr.  Costello:  Is  it  permissible  for  the  witness  to  re¬ 
fresh  his  memory  by  looking  at  his  notes? 

Presiding  Examiner :  I  have  no  objection. 

Mr.  LeBoeuf :  I  have  no  objection. 

The  Witness :  Well,  I  marked  it  1880. 

By  Mr.  Costello : 

Q.  1880?  A.  ’80. 

Q.  And  how  many  years — over  how  many  years 

339  did  you  do  any  logging  yourself?  A.  About  two 
different  years. 

Q.  Now,  where  did  you  do  this  logging?  A.  Right  there 
at  Batchellerville. 

Q.  And,  how  far  down  did  you  go?  A.  Huntsville  is  as 
far  as  I  ever  went. 

Q.  Could  you  give  us  a  little  idea  of  where  Huntsville  is 
located?  A.  Five  miles  north  of  Batchellerville. 

Q.  North?  A.  Down  the  river. 
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Q.  Down  the  river  from  Batchellerville?  A.  That  is  right. 
Q.  Did  you  ever  take  logs  any  further  down  than  Hunts¬ 
ville!  A.  I  never  did,  no. 

Q.  Did  you  ever  see  logs  go  down  the  river  any  further 
than  Huntsville?  A.  Yes,  sir. 

Q.  Where  did  you  see  those?  A.  Where  did  I  see  them? 
Q.  Yes.  A.  Well,  all  the  way  from  Huntsville  on  down  to 
Conklingville. 

340  Q.  Ever  go  below  Conklingville  to  your  knowl¬ 
edge?  A.  Yes,  I  have  seen  logs  down  to  the  Horse¬ 
race.  That  is  below  Conklingville  Dam. 

Q.  What  is  the  Horserace?  A.  WTiat  is  the  Horserace? 
Q.  Yes.  A.  That  is  below  the  dam.  It  used  to  be  the 
Conklingville  dam  and  the  water  went,  and  the  logs,  all 
over  the  top  of  the  dam,  and  from  there  down  they  always 
called  it  the  Horserace. 

9  Q.  How  far  down  does  that  go?  A.  To  the  Hudson. 

Q.  To  the  Hudson?  A.  Yes,  sir. 

Q.  Then  am  I  to  understand  that  you  have  seen  logs  go  all 
the  way  down  to  where  the  Sacandaga  joins  the  Hudson? 
A.  Yes.  You  mean  in  the  Hudson. 

Q.  You  have  seen  them  go  down  the  Sacandaga  to  the 
Hudson?  A.  Yes,  to  the  Hudson. 

Q.  Have  you  ever  seen  those  same  logs  go  into  the  Hud¬ 
son  and  go  on  down  the  Hudson?  A.  Yes,  I  have  seen  them 
going  down  as  far  as  the  Corinth  dam. 

341  Q.  I  don’t  believe  I  got  the  year,  an  idea  of  the 
time  you  might  have  seen  logs  going  down  as  far 

as  Corinth.  A.  Well,  there  has  been  logs  that  went  down 
the  river  ever  since  I  can  remember,  and  I  put  it  that  I  was 
about  nine  or  ten  years  old,  and  ever  since  that  I  have 
seen  them  every  year  that  they  went  down,  until  they  put 
the  dam  in  so  they  couldn’t  take  them  any  more. 

Q.  You  saw  them  go  down  frequently  through  the  years 
as  far  as  Corinth,  in  other  words?  A.  Yes,  sir. 

Presiding  Examiner :  The  river  you  are  talking  about  is 
the  Sacandaga? 
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The  Witness:  That  is  right,  until  yon  got  down  to  the 
Hudson. 

Presiding  Examiner:  And  then  on  down  the  Hudson? 
Mr.  Costello:  Corinth  is  on  the  Hudson  River,  Mr.  Ex¬ 
aminer. 

Presiding  Examiner :  Yes. 

By  Mr.  Costello : 

• 

Q.  Did  yon  ever  see  any  boats  on  the  Sacandaga  River, 
Mr.  Eddy!  A.  What  kind  of  a  boat? 

Q.  Oh,  any  kind  of  boats?  A.  Oh,  yes. 

342  Q.  Conld  yon  tell  us  something  about  the  boats? 
A.  Well,  row  boats— do  you  mean  those  included? 

Q.  Sure.  A.  And  there  have  been  motor  boats,  and  I  also 
saw  a  steam  boat. 

Q.  How  big  a  steam  boat  was  that?  A.  Well,  I  couldn’t 
tell  you  that.  c 

Q.  Could  you  give  us  an  approximate  idea  of  how  big? 
A.  Well,  I  was  probably  nine  or  ten  years  old  when  they 
used  to  drive  the  boat  up  as  far  as  what  we  used  to  call  the 
bark  stack ;  that  was  about  half  a  mile  above  us,  and  I  have 
been  there  and  seen  them  loading  their  boat  there  with 
the  bark. 

Q.  What  was  the  bark  used  for?  A.  For  tanning. 

Q.  Did  you  say  that  it  would  run  past  your  home  fre¬ 
quently  or  was  it  a  rather  unusual  occurrence?  A.  I  can’t 
remember. 

Q.  But  you  could  say  you  have  seen  it  more  than  once? 
A.  Oh,  yes. 

Q.  Have  you  any  idea  of  the  length  of  the  boat?  A. 
Really  I  wouldn’t  want  to  state  any  measurements. 

Q.  The  down-stream  destination  of  that  boat,  as  far  as 
you  know  was  Conklingville,  is  that  right?  A.  That  is 
right. 

343  Q.  I  neglected  to  ask  you  about  seeing  any  rafts 
on  the  Sacandaga  River? 

Q.  You  have  seen  rafts?  A.  Yes,  sir. 
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Q.  Could  you  give  us  some  idea  of  the  years  in  which 
you  saw  rafts?  A.  Well,  I  think  around  1885  or ’86. 

Q.  That  is  when  you  remember  seeing  them,  and  could 
you  tell  us  how  many  years  that  would  cover?  A.  How 
would  that  be? 

Q.  From  1886  to  about  what  date  would  you  say?  A. 
Well,  I  think  1913  or  1914  was  the  last  I  remember. 

Q.  Of  the  log  rafts?  A.  Of  the  log  rafts. 

Q.  Do  you  know  anything  about  the  size  of  those  rafts, 
Mr.  Eddy?  A.  Well,  those  rafts  in  1913  and  ’14 — why,  I 
should  say  they  were  approximately  thirty  feet  long. 

Q.  And  about  how  wide,  could  you  tell  us  that?  A.  Thir¬ 
teen  feet.  I  think  they  cut  logs  about  thirteen  feet  long  at 
that  time. 

Q.  I  see.  Do  you  know  where  those  rafts  were  going?  A. 

Conklingville. 

344  Q.  What  did  they  use  them  for  at  Conklingville? 

A.  Lumber. 

Mr.  Costello:  I  don’t  believe  I  have  any  more  questions, 
Mr.  Eddy. 

Cross  Examination 
By  Mr.  LeBoeuf : 

Q.  I  wanted  to  be  sure  I  have  down  in  my  notes  correctly 
some  of  the  things  you  said.  Did  you  say  that  your  notes 
showed  that  1880  was  the  first  year  when  you  saw  logs  in 
the  Sacandaga?  A.  No,  I  didn’t  say  that. 

Q.  When  was  the  first  year?  A.  I  said  that  was  probably 
as  I  could  remember.  I  was  born  in  ’71  and  I  wouldn’t  be 
apt  to  remember  much. 

Q.  That  is  what  I  figured,  that  you  were  nine  years  old 
in  1880?  A.  That  is  right. 

Q.  Now  the  two  years  that  you  logged  yourself,  what 
were  the  dates?  A.  I  have  no  dates. 

Q.  Can  you  tell  us  about  when?  A.  Oh,  I  was  about 
eighteen  the  first  time  that  I  logged  down  there. 

Q.  And  you  brought  the  logs  down  to  Huntsville  at  that 
time,  did  you  not?  A.  That  is  right. 
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345  Q.  What  did  yon  do  with  them  there!  A.  Another 
gang  of  men  took  them  on;  I  was  just  a  youngster 

at  that  time. 

Q.  Was  this  steam  boat  on  the  river  used  to  carry  things 
or  to  tow!  A.  The  steam  boat  or  the  boat  was  to  carry 
things. 

Q.  Tell  us  what  part  of  the  river  you  saw  the  steam  boat 
in?  A.  Well,  I  saw  it  in  several  different  places. 

Q.  Where  were  those  places?  A.  About  half  a  mile  above 
Batchellerville  there  was  what  they  called  the  bark  stack. 

Q.  Was  that  the  place  farthest  up  the  stream  where  you 
saw  the  steam  boat?  A.  That  is  right. 

Q.  What  is  the  point  farthest  downstream  where  you 
saw  the  boat?  A.  X  never  saw  it  much  below  Batcheller¬ 
ville  because  I  was  a  youngster  at  that  time.  I  didn’t  get 
much  below  Batchellerville. 

Q.  Can  you  give  us  the  approximate  date  or  about  how 
old  you  were  the  last  time  you  saw  the  steam  boat? 

Presiding  Examiner :  About  nineteen  years  old. 

The  Witness:  Not  when  I  first  saw  that.  I  was 

346  about  nine  or  ten  years  old  when  I  first  saw  the 
steamer,  see.  Well,  I  would  say  two  summers. 

By  Mr.  LeBoeuf : 

Q.  You  saw  it  two  summers?  A.  Yes,  that  is  right. 

Q.  You  spoke  about  the  old  dam  at  Conklingville.  Can 
you  tell  us  about  how  high  that  was?  A.  Why  I  should 
imagine,  just  roughly  speaking,  fifteen  to  twenty  feet. 

Q.  Is  that  approximately  in  the  same  location  as  the  pres¬ 
ent  dam  of  the  Hudson  River  Regulating  District?  A.  I 
think  not. 

Q.  Where  was  it?  A.  It  was  higher  up,  just  a  ways. 

Q.  And  that  made  a  pool  in  the  river,  did  it  not,  that 
dam?  A.  Below  the  dam  you  mean? 

Q.  No,  above  the  dam?  A.  Made  a  pool? 

Q.  Yes.  A.  Why  yes,  a  pool  of  level  water,  yes. 
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Q.  Yon  spoke  about  having  seen  rafts  on  the  Sacandaga. 
You  mentioned  the  years  1913  and  1914,  did  you  also  see 
them  in  earlier  years?  A.  Yes,  I  did. 

347  Q.  About  how  early  do  you  remember?  A.  About 
1888  was  the  first  time  I  worked  on  that  job. 

Q.  Where  did  you  see  the  rafts  on  the  Sacandaga  River? 
A.  The  first  one? 

Q.  If  you  could  give  us  the  point  fartherest  upstream 
where  you  saw  them  and  then  the  point  fartherest  down 
the  stream?  A.  The  first  one  was  up  by  the  bark  stack ;  that 
is  where  the  logs  were  stacked  and  put  into  the  river. 

Q.  And  that  is  the  point  fartherest  up  the  stream?  A. 
That  is  right. 

Q.  What  is  the  point  fartherest  down  the  stream  where 
you  saw  rafts  yourself?  A.  Well,  I  saw  those  rafts  down 
as  far  as  Huntsville,  five  miles  down.  I  helped  run  them 
down  there. 

Q.  You  said  that  those  rafts  were  used  for  lumber  at 
Conklingville.  Was  there  a  saw  mill  there?  A.  That  is 
right. 

Q.  Were  any  of  those  logs  used  by  the  wooden  ware  fac¬ 
tory  there?  A.  Those  logs  that  I  mentioned  I  think  were 
just  used  for  lumber.  Rhodes  and  Johnson  had  a  saw  mill 
there  and  they  sawed  logs  for  lumber.  Previous  to 

348  that,  there  used  to  'be  a  factory  there  that  made  wash 
boards,  and  there  has  been  logs  rafted  down  to  that 

wash  board  factory,  but  the  ones  of  ’13  and  ’14  that  I  spoke 
of  were  sold  to  the  company  and — 

Q.  And  those  logs  were  all  taken  out  of  the  river  and 
made  into  lumber  at  that  saw  mill?  A.  That  is  right. 

Mr.  LeBoeuf :  Thank  you,  Mr.  Eddy. 

Mr.  Costello :  I  have  one  more  question. 

Re-direct  examination 

By  Mr.  Costello : 

Q.  Do  you  know  when  that  original  dam  at  Conklingville 
was  built?  A.  I  do  not. 

Q.  Was  that  before  your  time?  A.  It  must  have  been. 


224 


Mr.  Costello :  No  further  questions. 
Presiding  Examiner:  Witness  is  excused. 


Benjamin  Denton  was  called  as  a  witness  in  behalf  of  the 
Federal  Power  Commission,  and  having  been  duly  sworn, 
testified  as  follows : 

Direct  examination 

349  By  Mr.  Costello : 

Q.  Will  you  state  your  name  and  P.  0.  address  for  the 
record,  please?  A.  Benjamin  Denton,  Hadley,  New  York. 

Q.  Where  is  your  home  located  up  there?  A.  Conkling- 
ville. 

Q.  Sir?  A.  Conklingville. 

Q.  Is  that  right  next  to  the  reservoir?  A.  It  is  right  close. 
Q.  How  long  have  you  lived  in  that  location?  A.  Twenty- 
one  years. 

Q.  How  old  are  you  now?  A.  I  will  be  fifty-nine  this 
month. 

Q.  Had  you  lived  in  that  vicinity  before  the  twenty-one 
years?  A.  I  always  lived  there;  my  father  always  lived 
there. 

Q.  Did  you  ever  do  any  work  along  the  lumbering  or  log¬ 
ging  line?  A.  Yes,  sir. 

Q.  Could  you  tell  us  something  about  that?  A.  When  I 
was — the  year  that  I  was  eighteen,  in  the  spring  I  run  logs, 
drove  logs;  what  they  call  “driving  river”.  I  drove  for  a 
man  by  the  name  of  Sam  BrownelL  I  started  in  at 

350  Batchellerville  and  stopped  at  the  Horserace — what 
they  called  the  Horserace,  and  that  was  just  below 

the  Conklingville  dam,  in  the  month  of — I  think  it  started 
the  first  of  June. 

Q.  And  about  how  long  would  that  drive  last?  A.  That 
lasted  about  three  weeks,  from  two  to  three. 
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Q.  Was  that  just  one  year  that  you  had  that  work,  Mr. 
Denton?  A.  I  done  that  work  eight  different  seasons. 

Q.  Now,  those  were  market  logs?  A.  Them  was — yes, 
market  logs;  no  pulp  wood  at  that  time. 

Q.  They  were  called  markets,  weren’t  they?  A.  They 
were  called  markets. 

Q.  Now,  where  did  you  start  with  the  logs  that  you  are 
speaking  of?  A.  Every  year  we  always  started  on  that 
drive  from  Batchellerville.  The  first  week  in  April  we  al¬ 
ways  drove  from  Conklingville  Bridge  through  to  the  Hud¬ 
son,  what  they  called  the  Horserace,  and  then  when  that 
drive  was  over  they  waited  until  after  high  water,  and  a 
man  by  the  name  of  Cook  would  drive  them  down  through 
to  Batchellerville  and  then  Mr.  Brownell  would  take  them 
from  Batchellerville  and  drive  them  down  through  and 
leave  them  in  the  Horserace  all  summer,  those  what  didn’t 
happen  to  go  through. 

Q.  In  other  words,  although  you  participated  in 
351  the  drive  as  far  as  the  Horserace  yourself,  you  did 
not  participate  in  the  drive  that  went  all  the  way 
down  to  the  Hudson,  is  that  right?  A.  Yes. 

Q.  You  did  participate  in  those  drives  through  the  Horse¬ 
race?  A.  Through  the  Horserace,  yes. 

Q.  Down  to  Hadley?  A.  Down  to  Hadley,  the  Hudson 
River. 

Q.  Did  you  ever  go  any  further  down  with  logs?  A.  Not 
on  that  drive. 

Q.  On  any  drive?  A.  Yes. 

Q.  Could  you  tell  us  about  that?  A.  I  and  my  brother, 
after  we  got  through  on  the  river  drive  up  there,  we  went 
up  through  to  the  North  River  and  struck  the  drive  as  they 
come  from  the  North  River  down.  I  can’t  remember  just 
what  place,  but  it  was  just  below  North  River,  and  we  drove 
clear  through  to — I  quit  up  by  Spiers  Falls. 


352  Q.  Now,  can  you  tell  us  who  you  were  working  for 
when  you  drove  logs?  A.  I  worked  for  Cook  and  I 
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worked  for  Brownell,  and  I  think  Monahan — I  think  was  his 
name — on  the  North  River. 

Q.  Yes.  Now,  how  about  getting  back  to  the  Sacandaga 
for  a  few  minutes.  Who  did  you  work  for  up  there?  A.  I 
worked  for,  on  the  log  business,  for  Cook  one  year  and  I 
worked  for  Brownell  eight  years,  and  I  worked  for  Rhodes 
and  Johnson  for  I  guess  about  twelve  years.  These  years 
the  river  drive  would  come  first  and  then  later  you  would 
do  other  work,  you  know.  You  see,  Rhodes  and  Johnson 
never  put  their  logs  in  when  the  river  drive  was  going  on. 
They  would  put  their  logs  in  later,  after  the  high  water 
went  down. 

Q.  That  was  because  they  were  only  taking  them  a  short 
distance?  A.  That  is  right. 

Q.  And  they  didn’t  want  to  get  messed  up  with  the  other 
logs?  A.  That  is  right,  and  they  put  them  in  rafts  and 
couldn’t  handle  them  in  the  river  in  high  water. 

Q.  I  see.  What  did  these  rafts  look  like,  Mr. 

353  Denton?  A.  They  are  logs  that  are  tied  together 
with  poles  on  top  of  them,  and  I  have  taken  down  five 

hundred  to  eight  hundred  at  a  time. 

Q.  Eight  hundred  what?  A.  Pieces. 

Q.  Pieces?  A.  Yes,  sir,  approximately  you  might  say 
five  hundred  or  a  thousand. 

Q.  How  far  up  in  the  Sacandaga  have  you  seen  logs  run¬ 
ning  in  the  water?  A.  Osborn  Bridge. 

Q.  How  far  up  the  river  is  Osborn  Bridge  from — let’s 
say,  Batchellerville?  A.  I  don’t  know  the  actual  mileage. 

Q.  Well,  just  approximately?  A.  I’d  say  eight  or  nine 
miles. 

Q.  And  is  it  from  that  point  that  the.  logs  went  down  to 
Hadley?  A.  Yes. 

Q.  Could  you  give  us  some  idea  as  to  about  how  many 
logs  would  be  in  any  of  these  market  log  drives  that  you 
observed?  A.  It’s  hard  because  I  have  seen  logs  so  thick 
coming  down  the  river  that  us  children  used  to  run 

354  right  across  them. 
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Q.  Well,  they  wouldn’t  be  jammed  up  necessarily, 
would  they?  A.  No,  they  just  run  along — still  water,  you 
know. 

Q.  Would  they  he  moving?  A.  They’d  'be  moving,  but — 

Q.  Slow?  A.  (Cont’d)  very  quiet. 

Q.  From  bank  to  bank,  in  other  words?  A.  That  is  right. 
That  would  last  for — well,  when  they  first  opened  the  Big 
Boom,  when  they  first  come  down,  that  would  last  for  maybe 
one  day  and  one  night — one  day,  as  full  as  that,  I  would  say. 

Q.  Did  you  ever  see  any  big  log  jams?  A.  Yes,  I  have. 

Q.  Where  were  those,  or  can  you  remember  any  of  them? 
A.  The  largest  jam  I  ever  saw  was  on  Sacandaga  in  the 
Horserace.  There’s  a  little  island  down  in  there,  and  she 
jammed  against  the  island  and  she  run  way  back  up  the 
river. 

Q.  About  how  far?  A.  Pretty  close  to  a  quarter  of  a  mile. 

Q.  Did  you  help  break  that  up?  A.  I  did. 

355  Q.  Was  dynamite  used?  A.  No,  we  didn’t  think  of 
it  then,  but  men  done  it. 

Q.  Could  you  tell  us  about  what  year  that  big  jam  took 
place?  A.  Yes,  that  was  a  year  that  I  was  twenty — you  can 
figure  it  out. 

Q.  You  were  twenty  years  old  at  the  time?  A.  Yes,  and 
that  was  thirty-nine  years  ago. 

Q.  When  you  worked  for  Rhodes  and  Johnson  Mr.  Den¬ 
ton,  what  was  your  capacity  with  them  as  an  employee?  A. 
I  worked  for  them  you  might  say  as  a  man  laborer  for  a 
good  many  years.  I  worked  for  them  for  man  laborer  for 
about  eight  or  nine  years  and  then  I  was  superintendent 
for  Rhodes  and  Johnson  before  they  moved  their  mill  when 
the  dam  was  put  in. 

Q.  And,  as  superintendent,  I  would  suppose  that  you 
would  be  in  charge  of  the  drive,  is  that  right?  A.  In  charge 
of  fetching  logs  down  the  river  in  rafts. 

Q.  I  mean  in  the  rafts,  yes.  A.  Yes. 

Q.  Did  you  say  you  had  driven  through  the  Horserace 
yourself?  A.  I  have  drove  logs. 
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Q.  Would  you  be  in  a  boat  on  that  kind  of  trip? 

356  A.  I  was  a  jam  breaker  and  went  along  ashore. 

Q.  I  see.  Would  other  men  be  in  boats?  A.  Other 
men  was  in  boats — three  men  in  one  boat. 

Q.  And  how  many  boats  would  you  see?  A.  In  my  driving 
there  was  just  one  boat. 

Q.  What  would  they  do  out  there  in  the  boat?  A.  They’d 
just  go  along  and  catch  logs  that  was  on  the  island,  and  if 
one  would  catch  on  a  big  stone  they  would  loosen  that,  and 
then,  if  there  would  be  a  jam  out  in  the  center,  they  would 
take  us  jam  breakers  out  there,  if  they  didn’t  break  it 
themselves. 

Q.  And  would  they  use  that  boat  for  that  purpose  all  the 
way  down  to  Hadley?  A.  That  is  right. 

•  ••••••••• 

Cross  examination 
By  Mr.  LeBoeuf : 

Q.  You  spoke  about  seeing  the  river  as  a  youngster  so 
full  of  logs  for  about  one  day  that  you  could  go  across.  At 
what  point  on  the  river  was  that?  A.  That  was,  I  would  say, 
about  a  thousand  feet  above  the  Conklingville  Bridge,  where 
the  Methodist  Church  used  to  be  there.  There  was  a  rift 
there  by  the  church,  and  about  a  thousand  feet  or 

357  two  thousand  feet  it  was  still  water  above  that  bridge, 
and  we  used  to  play  on  those  logs. 

Q.  Was  that  upstream  of  the  old  Conklingville  Dam? 
A.  Yes. 

Q.  In  the  pool  created  by  that  dam?  A.  Yes,  sir. 

Q.  What  is  your  best  recollection  as  to  the  height  of  that 
dam?  A.  Why,  when  she  went  out,  I  saw  a  piece  of  her 
standing  there  and  I  would  give  a  guess  that  that  dam  was 
about  eighteen  feet. 

Q.  How  was  Rhodes  and  Johnson’s  mill  located  at  that 
point?  A.  She  was  located  just  above  the  rifts  where  the 
Methodist  church  used  to  be ;  just  up  in  the  still  water. 

Q.  What  power  did  it  use  to  operate?  A.  It  had  a  boiler. 

Q.  Steam?  A.  Steam  boiler. 
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Q.  It  wasn’t  run  by  water  power?  A.  No. 

Q.  And  what  did  they  do  with  the  logs  that  you  rafted 
down  to  Conklingville?  A.  Lumber. 

Q.  Take  it  out  by  teams  from  there?  A.  They  took  it  out 
by  teams  and  trucks. 

358  Q.  Did  you  make  any  use  of  water  from  flood  dams 
in  the  work  that  you  did?  A.  No. 

Q.  Except  as  the  water  might  have  been  released  by  some¬ 
body  else  upstream  ?  A.  That  is  right,  only  on  driving  logs. 
If  we  were  driving  logs,  in  other  words,  working  for  Rhodes 
and  Johnson,  we  didn’t  want  high  water. 

Q.  Well  now,  in  your  other  work,  when  you  were  down 
taking  logs  down  the  Horserace,  you  did  want  it?  A.  We’d 
want  it. 

Q.  And  did  you  wait  until  the  flush  dams  were  opened? 
A.  When  the  ice  went  out  in  the  spring  early,  when  the  flush 
come. 

Q.  And  then  the  flush  dams  that  have  been  described  up 
around  Piseco  would  be  opened  up  and  you  would  use  that 
water  to  get  the  logs  down?  A.  That  is  right. 

Q.  Am  I  correct,  Mr.  Denton,  that  you  left  the  logs  in  the 
Horserace  and  you  waited  until  the  next  spring  and  then 
used  the  high  flood  to  get  them  down  through  that  section 
of  the  river?  A.  That  is  right. 

Mr.  LeBoeuf :  That  is  all. 

Re-direct  examination 

359  By  Mr.  Costello : 

Q.  Mr.  LeBoeuf  asked  you  one  question  that  I  would  like 
to  have  you  clarify.  He  mentioned  that  you  would  know 
something  about  where  the  water  was  coming  from  up 
around  Piseco  Lake.  If  that  is  so,  as  far  as  you  are  con¬ 
cerned,  you  didn’t  know  where  the  water  was  coming  from 
except  that  it  was  coming  from  upstream?  A.  Why,  I 
didn’t  know  exactly  where  it  comes  from.  I  know  they’d 
say  we’d  trip  the  dam  at  a  certain  time  and  we’ll  drive 
river. 

Q.  Could  you  tell?  A.  All  I  knew  was  hearsay,  because 
the  man  told  me. 
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Q.  I  see.  It  was  just  water  coming  down  as  far  as  yon 
were  concerned?  A.  Just  water  coming  down,  and  we 
worked. 

Mr.  Costello :  That  is  all. 

Re-cross  examination 
By  Mr.  LeBoeuf : 

Q.  He  would  come  and  see  you  and  tell  you  to  get  ready 
to  drive  the  logs  because  he  was  going  to  trip  the  dam? 
A.  That  is  right. 

Q.  What  kind  of  a  boat  did  you  use  in  the  Horserace?  A. 
It  was  a  boat  about — this  is  a  guess  in  the  length — I  would 
say  eighteen  feet  and  maybe  seventeen,  and  it  was 

360  about  four  and  a  half  feet  wide  in  the  bow  of  it  and 
maybe  five,  and  just  a  common  boat  but  a  fish  boat, 

and  would  have  high  sides  to  it,  about  twenty-six  or  twenty- 
eight  inch  sides  to  this  boat. 

Q.  And,  when  you  finished  using  it,  how  did  you  get  the 
boat  back  to  Conklingville?  A.  Horses. 

Further  Re-direct  examination 

By  Mr.  Costello : 

Q.  Mr.  Denton,  did  I  ask  you,  have  you  ever  seen  anybody 
go  over  that  dam  in  a  boat?  A.  Yes,  I  have. 

Q.  When  was  that?  A.  When  I  was  driving  river. 

Q.  Did  they  survive?  A.  Sure. 

•  ••••••••• 

The  Witness :  Every  year  we  would  take  these  boats  and 
run  them  down  to  these  rifts  down  to  the  Horserace,  and 
then  we  would  take  that  boat  and  when  they  got  ready  this 
man  that  was  oarsman — a  certain  fellow — he  was  the  only 
man  that  ever  run  the  boat  over.  He  would  have  two  men 
in  it  with  him,  helmsman  and  sternsman. 

361  By  Mr.  Costello: 

Q.  And  go  right  on  over?  A.  And  go  right  over. 

Mr.  Costello :  I  have  no  further  questions. 
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Further  Re-cross  examination 
By  Mr.  LeBoeuf : 

Q.  Did  he  have  an  eighteen  foot  drop?  A.  No,  there  was 
an  apron  that  run  way  down.  I  think  that  probably  he 
might  have  had  an  eight  foot  drop.  That  is  a  guess.  He 
didn’t  have  an  eighteen  foot  drop,  there  was  an  apron  that 
run  like  that  (indicating). 

Q.  We  want  to  get  your  recollection  down  in  the  record. 
Will  you  describe  in  words  this  apron,  what  it  was  con¬ 
structed  of  and  how  it  was  constructed?  A.  This  apron  was 
constructed  of  planks,  and  one  went  up  towards  the  current 
and  the  other  went  down,  and  the  one  that  went  down  the 
river  was  longer  and  it  shot  this;  under  here  (indicating) 
there  were  logs  and  stones  and  everything  built  which  con¬ 
sisted  of  this  dam,  and  on  top  this  apron  went  clear  through 
to  the  bottom  of  the  river,  but  on  this  lower  end  it  didn’t. 
It  dropped  down  for — I  guess  eight  foot.  In  fact,  when 
I  was  a  boy  I  have  been  under  there,  and  I  would  give  a 
guess  it  was  about  eight  foot  up. 

Q.  In  other  words,  the  apron  was  kind  of  an  in- 

362  dined  plane,  sloping?  A.  That  is  right. 

•  ••••••••• 

363  R.  L.  Johnson  was  called  as  a  witness  on  behalf  of 
Federal  Power  Commission  and,  having  been  duly 

sworn,  testified  as  follows : 

Direct  examination 
By  Mr.  Costello: 

Q.  Would  you  please  state  your  name  and  post  office  ad¬ 
dress  for  the  record  please,  Mr.  Johnson?  A.  R.  L.  John¬ 
son,  Hadley,  New  York. 

Q.  Where  do  you  live  up  there?  A.  Conklingville. 

Q.  Is  that  near  the  reservoir?  A.  Yes. 

Q.  Did  you  live  up  there  before  the  reservoir  was  built? 
A.  Yes. 
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Q.  How  old  are  you  now,  Mr.  Johnson?  A.  Sixty-three. 
Q.  Do  you  have  any  relationship  to  the  firm  of  Rhodes 
and  Johnson,  whom  you  heard  mentioned  here?  A.  Yes. 

Q.  What  is  your  connection  with  that  firm?  A.  He  was 
my  brother ;  that’s  all.  No  relationship  in  the  business. 

Q.  Did  you  ever  do  any  work  on  the  Sacandaga 

364  River?  A.  Yes. 

Q.  What  kind  of  work?  A.  Driving  logs  for  Rhodes 
and  Johnson  in  the  river. 

Q.  Were  those  logs  made  up  into  rafts?  A.  Yes. 

Q.  Did  you  ever  do  any  loose  or  sluice  logging?  A.  No. 

Q.  Did  you  ever  see  loose  logs  going  down  the  Sacan¬ 
daga?  A.  Yes. 

Q.  Over  what  period  of  time  would  you  estimate  you  had 
seen  that?  A.  Why,  probably  from  the  time  I  was  15  years 
old  up  to  1927. 

Q.  That’s  roughly  a  period  of  40  to  50  years,  isn’t  it? 
A.  That’s  right. 

Q.  Did  the  ending  of  the  log  driving  on  the  Sacandaga 
coincide  somewhat  with  the  building  of  the  reservoir  there? 
A.  Yes.  There  was  no  more  logs  there  after  the  reservoir 
was  built. 

Q.  How  many  seasons  did  you  work  on  the  Rhodes  and 
Johnson  rafts?  A.  I  worked  for  them  about  12  years. 

Q.  About  12  years?  A.  Yes. 

365  Q.  Would  that  be  every  season?  A.  Just  during 
the  summer  months.  In  the  winter  we  worked  in  the 

woods,  getting  the  logs  out. 

Q.  Where  did  the  rafts  start,  Mr.  Johnson?  A.  They 
would  start  along  the  river  in  various  places. 

Q.  Can  you  tell  us  about  the  highest  point  up  there  you 
know  of?  A.  The  first  place  was  up  at  the  Anderson  School 
House,  that’s  about  three  miles  this  side  of  Northampton, 
what  they  call  the  Fish  House. 

Q.  WTiat  they  call  the  Fish  House?  A.  Yes,  three  miles. 
Mr.  LeBoeuf:  Three  miles  downstream? 

The  Witness:  Yes,  that’s  right. 
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Q.  But  I  suppose  there  were  other  points  in  between  Fish 
House  and  Conklingville  where  the  rafts  were  made  up  too, 
is  that  it?  A.  Yes. 

Q.  Could  you  give  us  any  idea  about  the  number  of  logs 
that  you  saw  pass  down  the  river  over  this  40  to  50  year 
period?  I  don’t  want  to  seem  to  ask  an  impossible  question, 
but  what  we  are  trying  to  get  is  your  impression  of  whether 
there  were  a  lot  of  logs,  or  just  a  few  logs,  or  how  would 
you  characterize  that?  A.  Some  years  there  was  a  great 
many  logs  and  other  years  there  wasn’t  so  many.  I 

366  wouldn’t  try  to  tell  how  many  there  were. 

Q.  In  seeing  them  on  the  river,  could  you  tell  us 
how  much  of  an  area  they  covered?  A.  From  the  Bay  there 
at  Conklingville,  sometimes  that  would  be  full  of  logs,  and 
water  gathered  in  there,  but  of  course  above  and  below,  it 
just  run  down. 

Q.  Would  the  river  ever  be  full  of  logs ;  I  mean  from  bank 
to  bank?  A.  What  do  you  mean,  the  whole  length  of  the 
river  there? 

Q.  No,  from  bank  to  bank.  A.  Possibly  might  have  been 
sometime,  but  not  very  often. 

Q.  Did  you  ever  see  that  steamboat  that  used  to  go  up 
and  down  the  pool  there?  A.  I  never  seen  it  on  the  river, 
no. 

Q.  Did  you  see  it  off  the  river?  A.  I  saw  what  they  said 
was  the  old  steamboat;  I  didn’t  know. 

Q.  Did  it  look  like  a  steamboat  to  you?  A.  It  was  pretty 
well  dilapidated.  They  said  that  was  it. 

Q.  Where  was  that?  A.  The  bank  over  across  the  Sacan- 
daga,  near  where  the  dam  is  now. 

367  Mr.  Costello:  I  have  no  further  questions,  Mr. 
LeBoeuf,  right  now. 

Cross  examination 

By  Mr.  Leboeuf : 

Q.  Mr.  Johnson,  am  I  correct  in  saying  your  work  of 
rafting  logs  was  entirely  in  the  pool  above  the  old  Conkling¬ 
ville  Dam?  A.  That’s  right. 
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Q.  And  the  logs  were  taken  out  of  the  Sacandaga  at  the 
Conklingville  Dam?  A.  Yes. 

Q.  I  believe  another  witness  has  testified  that  they  are 
made  into  lumber  at  that  point,  and  trucked  or  carted  away? 
A.  That’s  right. 

Mr.  LeBoeuf:  That’s  all. 

Re-direct  examination 

By  Mr.  Costello : 

Q.  One  more  question.  But  you  did  see  loose  logs  going 
down  past  Conklingville  many  times?  A.  Yes. 

Mr.  Costello:  That’s  all. 

•  ••••••••• 

368  Henry  M.  Torrey  was  called  as  a  witness  on  behalf 
of  Federal  Power  Commission,  and,  having  been  duly 
sworn,  testified  as  follows : 

Direct  examination 

By  Mr.  Costello : 

Q.  Would  you  please  state  your  name  and  post  office  ad¬ 
dress  for  the  record?  A.  Henry  M.  Torrey,  Edinburg,  New 
York. 

Q.  Just  where  is  your  home  located  up  there,  Mr.  Torrey? 
A.  About  three  miles  below  the  bridge  that  crosses  the  lake 
there. 

Q.  Is  that  called  the  Batchellerville  Bridge?  A.  Batch- 
ellerville  Bridge  on  the  west  side. 

Q.  How  long  have  you  lived  there,  Mr.  Torrey?  A.  I 
think  I  lived  there  since  about  ’22,  when  I  moved  in  there. 
Q.  Twenty-two  years?  A.  Since  1922. 

Q.  Since  1922?  A.  Yes. 

Q.  Did  you  live  in  that  vicinity  before  1922?  A.  When 
I  was  younger,  yes. 

Q.  Where  did  you  live  when  you  were  younger  up  there? 
A.  Right  across  the  river. 

Q.  On  the  other  side  from  where  you  are  living  now? 
A.  Yes. 
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369  Q.  Are  you  the  same  Henry  Torrey  that  appeared 
as  a  witness  in  the  famous  Fonda  case,  involving  the 

building  of  the  new  reservoir  up  there?  A.  Yes. 

Q.  How  old  are  you  now,  Mr.  Torrey?  A.  Sixty-nine. 

Q.  During  the  time  you  lived  in  the  vicinity  of  the  Sacan- 
daga  River,  did  you  ever  have  anything  to  do  with  the 
floating  of  logs?  A.  Yes. 

Q.  What  did  you  do  with  them?  A.  Well,  I  was  younger 
and  I  just  worked  as  a  log  walker,  on  the  logs. 

Q.  From  what  point  did  you  drive  the  logs,  Mr.  Torrey? 
A.  We  used  to  drive  from  Batchellerville  to  Conklingville. 
Q.  Did  you  go  any  farther  down  the  river?  A.  No. 

Q.  About  how  many  seasons  would  you  say  you  drove 
logs  between  Batchellerville  and  Conklingville?  A.  I  imag¬ 
ine  about  six  or  seven  years. 

Q.  Six  or  seven  years?  A.  Something  like  that  I 
wouldn’t  be  just  sure  about  that. 

Q.  No,  I’m  not  trying  to  tie  you  down,  Mr.  Torrey, 

370  on  the  exact  years.  We  might  get  an  idea  of  how 
extensive  your  experience  might  be.  Was  that  six 

or  seven  years  a  continuous  period  or  was  it  broken  up? 
A.  Well,  it  was  broken  up.  I  was  away,  out  of  the  valley 
there,  for  twenty  some  years,  twenty-four  or  twenty-five 
years  I  guess ;  I  was  away  from  there.  Then  after  I  came 
back,  I  drove  the  river  one  spring. 

Q.  So  that  you  could  say  that  you  have  driven  the  logs 
before  you  went  away  and  after  you  came  back?  A.  Yes. 

Q.  With  a  twenty  some  odd  year  interval  between?  A. 
Yeh. 

Q.  Where  did  the  logs  come  from  you  used  to  drive  down 
the  river? 

Mr.  LeBoeuf:  I  think  that  question  is  objectionable  in 
its  present  form.  There  is  no  objection  to  Mr.  Torrey  tell¬ 
ing  anything  of  his  own  knowledge. 

Q.  I  am,  of  course,  asking  you,  assuming  you  know  where 
they  came  from.  I  am  asking  you  to  give  us  your  own 
knowledge  on  that.  A.  Well,  they  came  from  the  whole 
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length  of  the  river  and  put  in  all  the  way  up  as  far  as  that 
run,  as  far  as  they  could  post. 

Q.  Did  you  ever  see  them  put  them  into  the  river?  A. 
Oh  yes. 

371  Q.  You  have  helped  them  put  them  into  the  river? 
A.  Yes. 

Q.  About  how  far  up  the  river  did  you  help  put  them  in? 
A.  I  never  helped  any  above  Batchellerville. 

Q.  But  you  have  seen  them  put  them  in  above  that  point? 
A.  Yes,  I  have. 

Q.  Did  you  ever  see  logs  going  any  farther  down  the 
stream  than  Conklingville  ?  A.  Yes. 

Q.  Where  would  they  go  ?  A.  On  down  through  the  Horse¬ 
race  into  the  Hudson. 

Q.  Into  the  Hudson?  A.  Yeh. 

Q.  You  saw  that  yourself?  A.  Yeh. 

Q.  Although  you  did  not  do  any  driving  down  in  that 
territory?  A.  No. 

Q.  What  season  of  the  year  would  this  drive  take  place, 
Mr.  Torrey?  A.  In  the  spring,  whenever  we  would  get  a 
flood,  whenever  the  water  was  high  enough. 

Q.  By  the  spring,  what  months  do  you  think  that  would 
be?  A.  Be  around  the  latter  part  of  April  and  May. 

Q.  And  over  how  many  days  would  the  driving 

372  take  place?  I  mean  just  on  an  average — I  don’t  want 
specifically.  A.  It  used  to  take  about — I  know  about 

one  as  high  as  two  months  in  one  spring. 

Q.  In  other  words,  if  the  water  held  up  that  long,  you 
just  kept  right  on  going?  A.  Yeh.  Lots  of  times  we  made 
a  rolling  drive,  what  they  call  a  rolling  drive,  rolling  logs 
in  from  the  flood  from  the  shores  of  the  river.  We  had  to 
clean  those  up  every  spring  after  the  water  settled  down. 

Q.  In  other  words,  the  work  you  would  do  after  the  high 
water,  would  be  clean-up  work  more  or  less?  A.  Yes. 

Q.  Have  you  seen  logs  floating  down  the  river  in  the 
natural  flow  of  the  stream,  the  Sacandaga?  A.  Yeh. 

Q.  Without  the  aid  of  any  dams  or  other  artificial  im¬ 
provements?  A.  Yes. 
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Mr.  LeBoeuf:  I  object  to  that  question,  if  Your  Honor 
pleases.  I  don’t  think  a  proper  foundation  has  been  laid. 
We  had  a  lot  of  testimony  yesterday  about  the  operation  of 
flood  dams,  by  Piseco  Lake  and  in  that  vicinity,  and  this 
witness  has  not  been  qualified  as  yet  as  to  his  knowledge 
of  the  operations  of  those  dams. 

Q.  Did  you  use  flood  dams  or  splash  dams  when 

373  you  were  working!  A.  No,  they  used  to  flood,  but  I 
don’t  know  where  it  come  from. 

Cross  examination 
By  Mr.  LeBoeuf : 

Q.  You  testified  before,  did  you  not,  Mr.  Torrey, 

374  that  except  in  the  spring  season,  the  river  was  not 
used  for  logging  except  during  times  of  flood?  A.  Yes. 

Re-direct  examination 
By  Mr.  Costello : 

Q.  Could  you  give  us  some  idea  about  the  amount  of  logs 
you  saw  in  the  Sacandaga  River  at  any  time?  A.  I  know 
I  seen  a  lot  of  them.  I  don’t  know  how  to  estimate  it. 

Q.  With  relation  to  the  banks,  would  the  river  be  full,  or 
just  covering  half  the  banks  or  what?  A.  I  saw  the  logs 
jammed  there  at  Batchellerville  at  one  time,  and  backed 
up  the  river  there  for  several  miles;  I  should  say  four  or 
five  miles. 

Q.  Would  that  fill  the  river  from  bank  to  bank?  A.  Yes. 


376  Mr.  Costello:  All  right.  The  document  (marked 
as  Exhibit  No.  59  for  identification)  is  headed  “State 
of  New  York,  Hudson  River  Regulating  District,  Sacan¬ 
daga  Reservoir,  Second  Annual  Assessment,  Expenses  of 
Operation  and  Maintenance.”  It  also  carries  the  notation 
“Approved  by  Board  of  Hudson  River  Regulating  District 
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January  3,  1945”,  and  before  any  action  is  taken  with  re¬ 
gard  to  that,  I  would  like  to  have  marked  for  identification 
as  Exhibit  Number  60  a  similar-appearing  document  en¬ 
titled  “State  of  New  York,  Hudson  River  Regulating  Dis¬ 
trict,  Construction  of  Sacandaga  Reservoir”,  and  further 
notation  that  this  is  a  “Statement  of  Twenty-second  An¬ 
nual  Assessment  Being  the  annual  installment  of  the  $12,- 
000,000  assessment  together  with  interest  due  or  to  come 
due  and  Memorandum  on  Collection  of  Assessments,  July 
1, 1946.” 


377  Presiding  Examiner:  The  exhibits  will  be  admit¬ 
ted  in  evidence  as  Exhibits  59  and  60. 


Mr.  Costello :  I  would  like  to  have  marked  for  identifi¬ 
cation  as  Exhibit  Number  61  an  agreement  between  the 
New  York  Power  and  Light  Corporation  and  Hudson  River 
Regulating  District  dated  November  14, 1927. 


Mr.  Costello:  And  I  would  like  to  have  marked  as  Ex¬ 
hibit  Number  62  another  agreement  between  the  New  York 
Power  and  Light  Corporation  and  Hudson  River  Regulat¬ 
ing  District  dated  January  5,  1939  which  carried  the  addi¬ 
tional  notation,  “Re- Adjustment — Contract  dated  Novem¬ 
ber  14,  1927.” 


378  Presiding  Examiner:  They  will  be  admitted. 


I  ask  that  there  be  marked  as  Exhibit  Number  63  a  bro¬ 
chure  entitled  “New  York  State  Canal  System”  bearing 
the  date  on  the  cover  May  1939,  a  publication  of  the  State 
of  New  York,  Department  of  Public  "Works,  Albany. 
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379  Presiding  Examiner:  Counsel  having  agreed  to 
the  reservation,  the  exhibit  will  be  admitted  in  evi¬ 
dence  as  Exhibit  Number  63  with  the  reservation  noted. 


Mr.  Costello:  I  ask  that  there  be  marked  as  Exhibit 
Number  64  a  single  mimeographed  sheet  entitled  “Density 
and  Flow  of  Traffic  on  the  New  York  State  Canals,  1943”. 
The  only  pertinent  portions  of  this  document  are  the  two 
headings  entitled  “Champlain  Canal — Southbound’ *  and 
“Champlain  Canal — Northbound”,  and  the  remainder  of 
the  material  has  no  relevance  here  but  will  not  be  physically 
stricken. 


381  Presiding  Examiner:  Let  the  record  show  that 
the  document  is  admitted  As  Exhibit  Number  64. 


Mr.  Costello:  I  ask  that  there  be  marked  as  Exhibit 
Number  65  a  single  mimeographed  sheet  entitled  “Density 
and  Flow  of  Traffic  on  the  New  York  State  Canals — 1945”. 
I  might  say  that  this  is  the  same  type  of  document  as  the 
document  previously  offered  and  received  except  that  it  re¬ 
lates  to  the  year  1945. 


382  Presiding  Examiner:  It  will  be  admitted  in  evi¬ 
dence  as  Exhibit  65  and  so  marked. 


Mr.  Costello :  I  ask  that  there  be  marked  as  Commission 
Exhibit — or,  as  Exhibit  Number  66,  a  two-page  mimeo¬ 
graphed  document  entitled  “Density  and  Flow  of  Traffic  on 
New  York  State  Canals — 1946”. 


Presiding  Examiner:  Admitted  in  Evidence  as  Exhibit 
Number  66. 
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383  Mr.  Costello :  •  •  •  I  ask  that  there  be  marked  as 
Exhibit  Number  67  a  graph  showing  tonnages  carried 
between  various  points  on  the  Champlain  Canal  for  the  year 

1942, 

And  As  Exhibit  Number  68  a  graph  of  tonnages  carried 
between  various  points  on  the  Champlain  Canal  for  the  year 

1943, 

as  Exhibit  Number  69  a  graph  of  tonnages  carried  be¬ 
tween  various  points  on  the  Champlain  Canal  for  the  year 

1944, 

as  Exhibit  Number  70  a  graph  showing  tonnages  carried 
between  various  points  on  the  Champlain  Canal  for  the 
year  1945, 

and  as  Exhibit  Number  71  a  graph  showing  tonnages  car¬ 
ried  between  various  points  on  the  Champlain  Canal  for 
the  year  1946. 


384  Mr.  Costello :  Yes,  the  offer  is  limited  only  to  the 
material  relating  to  the  Champlain  Canal,  Mr.  Ex¬ 
aminer, 


385  Presiding  Examiner:  The  exhibits  are  admitted 
for  the  limited  purposes  stated  as  carrying  the  series 
of  numbers  under  which  they  were  offered  for  identification, 
namely,  Exhibits  67  to  71  inclusive. 


Mr.  Costello :  I  ask  that  there  be  marked  for  identifica¬ 
tion  as  Exhibit  Number  72  a  map  entitled  “  State  of  New 
York,  Department  of  Public  Works,  Official  Map  showing 
State  Canals  and  Waterways’ ’  bearing  the  date  1946.  This 
map  also  contains  extraneous  material.  Inasmuch  as  it 
has  information  on  it  about  other  canals  than  the  Cham¬ 
plain  Canal,  I  would  like  to  limit  the  purpose  of  the  intro¬ 
duction  of  this  map  also  to  showing  material  relating  to  the 
Champlain  Canal  only. 
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386  Presiding  Examiner:  It  is  admitted  in  evidence 
as  Exhibit  72  except  for  the  limited  purposes  stated. 


Mr.  DaPra:  I  offer  in  evidence  as  Commission 
387  Exhibit  Number  73  photostatic  copy  of  extracts  from 
a  Gazetteer  of  the  State  of  New  York  by  J.  H. 
French,  dated  1860  and  including  pages  19,  22,  23,  336,  337, 
338,  339,  584,  588,  589,  670,  671  and  675. 

390  Presiding  Examiner :  I  shall  admit  the  exhibit  as 
Exhibit  73. 


Mr.  DaPra:  I  offer  in  evidence  as  Commission  Exhibit 
Number  74  a  photostatic  copy  of  an  Extract  from  the  book, 
“The  Hudson,  From  the  Wilderness  to  the  Sea”,  by  Ben¬ 
son  J.  Lossing,  page  1  and  pages  60  to  73  inclusive  thereof. 


391  Mr.  DaPra:  I  offer  in  evidence  as  Commission 
Exhibit  Number  75  a  photostatic  copy  of  extracts 

from  “Gazetteer  and  Business  Directory  of  Saratoga 
County,  New  York,”  compiled  and  published  by  Hamilton 
Child,  1871,  including  in  this  exhibit  pages  63  to  65  inclu¬ 
sive,  84  to  86  inclusive,  91,  92,  99  and  123,  and  those  parts 
which  we  deem  irrelevant  have  been  stricken  from  this 
copy. 

I  offer  in  evidence  as  Commission  Exhibit  76  a  photostatic 
copy  of  extracts  in  the  “Gazetteer  of  the  State  of  New 
York”  by  Franklin  Hough,  1872.  This  exhibit  comprises 
pages  76,  77  and  586  of  that  document. 

392  Mr.  DaPra:  I  offer  in  evidence  as  Exhibit  Num¬ 
ber  77  a  photostatic  copy  of  extracts  from  a  document 

entitled  “Our  County  and  its  People”,  “A  Descriptive  and 
Biographical  Record  of  Saratoga  County,  New  York,”  pub¬ 
lished  in  1899,  and  this  exhibit  covers  pages  1,  3,  4,  and  155 
thereof. 
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I  offer  in  evidence  as  Exhibit  Number  78  a  photostatic 
copy  of  extracts  from  the  publication  entitled  “A  History 
of  the  Town  of  Queensbury  in  the  State  of  New  York,  by 
A.  W.  Holden’’,  published  in  Albany  in  1874,  and  compris¬ 
ing  pages  158, 159, 161  and  162  of  that  publication. 

I  offer  in  evidence  as  Exhibit  Number  79  a  photostatic 
copy  of  extracts  from  the  “History  of  Saratoga  County, 
New  York,”  by  Nathaniel  Bartlett  Sylvester,  1878  and 
comprising  page  14  of  that  document. 

I  offer  in  evidence  as  Commission  Exhibit  Number  80  a 
photostatic  copy  of  the  “History  of  Glens  Falls,  New  York 
and  its  Settlement”  by  Louis  Fiske  Hyde,  1936,  including 
thereof  pages  45, 46, 114  to  116  inclusive,  181, 182, 190  to  194 
inclusive,  229,  245. 

I  offer  in  evidence  as  Commission  Exhibit  Number  81  a 
photostatic  copy  of  extracts  from  the  Annual  Report  of  the 
Chief  of  Engineers,  United  States  Army,  for  the  year  1885, 
including  thereof  pages  94,  677  to  697  inclusive,  711 
393  to  713  inclusive. 

I  offer  in  evidence  as  Commission  Exhibit  Number 
82  a  photostatic  copy  of  extracts  from  the  Annual  Report  of 
the  Chief  of  Engineers,  United  States  Army,  for  the  year 
1892  comprising  pages  84,  85,  365,  and  734  to  771  inclusive. 
Mr.  Examiner,  Mr.  Williams  calls  my  attention  to  the  fact 
that  page  86  should  also  be  included  in  that  exhibit. 


I  offer  in  evidence  as  Commission  Exhibit  Number  83  a 
photostatic  copy  of  extracts  from  the  report  of  the  Chief 
Engineers,  United  States  Army,  1915,  comprising  pages 
1764  and  1765  thereof. 

I  offer  in  evidence  as  Commission  Exhibit  Number  84  a 
photostatic  copy  of  extracts  from  report  of  the  Chief  of 
Engineers,  United  States  Army,  1920,  comprising  pages 
323  to  331  inclusive  thereof. 

I  offer  in  evidence  as  Commission  Exhibit  Number  85  a 
photostatic  copy  of  extracts  from  the  report  of  the  Chief  of 
Engineers,  United  States  Army,  1923,  pages  263  to  265 
thereof  inclusive. 
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I  offer  in  evidence  as  Commission  Exhibit  Number  86 
a  photostatic  copy  of  extracts  from  the  annual  report  of 
the  Chief  of  Engineers,  United  States  Army,  1945, 
394  including  therein  pages  255  to  261  inclusive,  264,  265, 
and  266. 


Mr.  DaPra:  Exhibit  Number  87,  Mr.  Examiner,  is  a 
photostatic  copy  of  extracts  from  the  first  annual  report 
of  the  Forest  Commission  of  the  State  of  New  York 
395  for  the  year  1885  comprising  pages  42  to  47  inclusive 
there,  74,  77  to  80  inclusive,  82,  83,  91, 112  and  113. 

I  offer  in  evidence  as  Commission  Exhibit  Number  88 
a  photostatic  copy  of  extracts  from  the  Third  Annual  Re¬ 
port  of  the  Commissioners  of  Fisheries,  Game  and  Forests, 
of  the  State  of  New  York  including  therein  pages  268  and 
300.  I  may  say  that  the  irrelevant  portions  of  this  exhibit 
have  been  stricken  out. 

I  offer  in  evidence  as  Commission  Exhibit  Number  89  a 
photostatic  copy  of  extracts  from  the  Fifth  Annual  Report 
of  the  Commissioners  of  Fisheries,  Game  and  Forests  of 
the  State  of  New  York,  including  therein  pages  279  to  282 
inclusive,  and  the  irrelevant  portions  of  this  exhibit  have 
been  stricken  out. 

I  offer  in  evidence  as  Commission  Exhibit  Number  90 
a  photostatic  copy  of  extracts  from  the  Sixth  Annual  Re¬ 
port  of  the  Forest,  Fish  and  Game  Commission  of  the  State 
of  New  York,  including  therein,  a  photostatic  frontispiece 
and  pages  246  to  248  inclusive,  251,  655  to  658  inclusive,  260, 
261,  265,  268  and  269,  and  we  will  mark  out  the  portion 
which  we  deem  irrelevant  as  soon  as  possible. 


I  offer  in  evidence  as  Commission  Exhibit  Number  91  a 
photostatic  copy  of  the  annual  report  of  the  State 
396  Engineer  and  Surveyor  of  the  Canals  of  the  State, 
published  at  Albany  in  1872,  including  therein  pages 
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1,  6  to  9  inclusive,  18  to  21  inclusive,  30,  31,  35,  36,  37,  40 
and  41. 

I  offer  in  evidence  as  Commission  Exhibit  Number  92 
a  photostatic  copy  of  extracts  from  the  Annual  Report  of 
the  State  Engineer  and  Surveyor  of  the  State  of  New  York 
for  the  fiscal  year  ending  September  30, 1895,  and  published 
in  Albany,  New  York  in  1896,  including  therein  the  frontis¬ 
piece  map,  pages  111  to  115  inclusive  and  118  to  121  inclu¬ 
sive,  135  to  141  inclusive,  pages  147  to  154  inclusive,  pages 
163  to  171  inclusive,  189, 190  and  191. 

I  offer  in  evidence  as  Commission  Exhibit  Number  93  a 
photostatic  copy  of  extracts  from  the  report  on  the  Water 
Power  and  Storage  Possibilities  of  the  Hudson  River  of  the 
Hudson  River,  published  at  Albany  in  1922,  including 
therein  pages  113  to  115  inclusive. 

I  offer  in  evidence  as  Commission  Exhibit  Number  94  a 
map  entitled  “General  Plan  of  Hudson  River  Drainage 
Area  Above  Albany,  New  York,  Hudson  Report  Sheet  Num¬ 
ber  1,  Hudson  River,  New  York,  Massachusetts  and  Ver¬ 
mont,  published  in  United  States  Engineer  Office,  First  Dis¬ 
trict,  New  York  City,  May  7th,  1931. 


397  Mr.  DaPra :  *  *  *  I  offer  in  evidence  as  Commis¬ 
sion  Exhibit  Number  95  a  profile  prepared  by  the 
War  Department  Corps  of  Engineers,  profile  of  Hudson 
River,  New  York,  Massachusetts  and  Vermont  published 
United  States  Engineer  Office,  First  District,  New  York 
City  May  7th,  1931,  Hudson  Report  Sheet  Number  2. 


I  offer  in  evidence  as  Commission  Exhibit  Number  96 
a  photostatic  copy  of  a  profile  obtained  from  the  Hudson 
River  Regulating  District,  Sacandaga  Reservoir,  showing 
a  profile  of  the  Hudson  and  Sacandaga  Rivers  Troy  to 
Northville. 

I  offer  in  evidence  as  Commission  Exhibit  Number  97  a 
photostatic  copy  of  a  map  obtained  from  the  Hudson  River 
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■  Regulating  District,  Sacandaga  Reservoir,  showing  loca¬ 
tion  of  beneficiaries  of  such  reservoir. 


398  Mr.  DaPra:  I  offer  in  evidence  as  Commission 
Exhibit  Number  98  a  map  entitled  “U.  S.  Lake  Sur¬ 
vey,  Chart  Number  181,  1946,  New  York  State  Canals” 
showing  depths  in  the  Hudson  River  and  Champlain  Canal, 
also  dams,  locks,  buoys  lights  and  navigation  aids  from 
Troy  to  Fort  Edward  and  White  Hall,  New  York. 

I  offer  in  evidence  as  Commission  Exhibit  Number  99  a 
copy  of  U.  S.  Coast  and  Geodetic  Survey,  Chart  Number 
284,  published  in  1942,  Hudson  River,  Coxsackie  to  Troy, 
New  York,  showing  tides,  soundings,  buoy  lights  and  other 
navigation  aids  for  a  twenty-five  mile  stretch  of  the  Hudson 
River  in  the  vicinity  of  Albany,  New  York 
That  completes  our  presentation  of  documentary  exhib¬ 
its,  Mr.  Examiner. 

.  Mr.  Williams:  Mr.  Examiner,  declarant  has  no  objec¬ 
tion  to  the  Exhibits  Numbers  74  to  99  inclusive  as  offered. 

Presiding  Examiner :  These  exhibits  will  be  received  in 
evidence  under  the  numbers  indicated  at  the  time  of  presen¬ 
tation,  to  wit,  exhibits  Numbers  74  to  Exhibit  99 

399  inclusive. 


413  Mr.  LeBoeuf :  The  opening  day  we  reserved  Ex¬ 
hibit  19,  what  we  had  described  rather  briefly  as  an 

“ancient  map”.  The  reason  I  asked  that  that  be  done  was 
that  I  had  a  photostat  of  two  sheets  which  was  the  area  of 
Lake  Champlain,  Lake  Saint  Sacrement  which  is  now  Lake 
George,  and  the  Hudson  River  in  this  vicinity  and  down 
below.  It  didn’t  have  a  title  on  the  map.  I  will  give  your 
Honor  a  copy  while  I  am  talking  about  it. 

(Mr.  LeBoeuf  handing  copy  to  Presiding  Examiner.) 

Presiding  Examiner:  Thank  you. 

Mr.  LeBoeuf:  — and  I  thought  that  the  office  in 

414  Albany  had  been  negligent  in  only  photostating  the 
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pertinent  portion.  I  am  informed,  however,  that  they 
were  not  guilty  of  any  negligence.  These  two  maps  are 
photostats  of  a  photograph  of  maps  in  the  Crown  Collection 
of  Manuscripts  in  the  British  Museum  in  London.  They 
are  described  in  the  list  of  geographical  atlases  in  the  Li¬ 
brary  of  Congress,  published  by  the  Library  of  Congress  in 
1909.  They  are  indexed  in  that  official  Government  publi¬ 
cation.  These  two  sheets  in  the  exact  form  are  presented 
under  the  heading,  “Reproductions,  Hulbert,  A.  B.,  the 
Crown  collection  of  photographs  of  American  maps  selected 
and  edited  by  A.  Butler  Hulbert,  5A,  foL,  Cleveland,  at 
A.  A.  H.  Clark  Co.,  1904-1908,  Volume  I,  50  Photographs  of 
maps  of  American  rivers  in  the  Crown  collection  of  manu¬ 
scripts  in  the  British  museums  and  known  as  46A  of  the 
grand  pass  from  New  York  to  Montreal  drawn  about  1756, 
and  47  (same  continued ).”  With  that  identification  and 
the  stipulation  of  counsel,  might  I  offer  Exhibit  19  in  evi¬ 
dence? 


Presiding  Examiner:  The  exhibit  will  be  received  in  evi¬ 
dence  as  Number  19. 


415  Mr.  LeBoeuf :  I,  therefore,  offer  in  evidence  a  pho¬ 
tostatic  copy  of  extracts  from  a  volume  entitled 
“Opinions  of  the  Attorneys  General  of  the  State  of  New 
York  from  the  formation  of  the  Federal  Government  to 
February,  1872,  taken  from  official  records  and  public  docu¬ 
ments  compiled  and  arranged  by  Hiram  E.  Sickels,  pub¬ 
lished  in  Albany,  New  York,  Banks  &  Brothers,  New  York, 
Nassau  Street  in  1872”.  The  portions  that  I  offer  comprise 
page  263  under  the  signature  of  Lyman  Tremain,  Attorney 
General  on  Page  268;  and  Page  294  commencing  with  the 
heading  “Assembly  Document,  No.  162”,  through  page  297 ; 
and  on  Page  307,  commencing,  “State  of  New  York:  Attor¬ 
ney-General’s  Office,  Albany,  March  10,  1860,”  through 
Page  310. 
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417  Presiding  Examiner:  The  document  offered  and 
marked  for  identification  will  be  admitted  as  Exhibit 

No.  100. 

•  ••••••••« 

Mr.  LeBoenf:  I  offer  in  evidence  as  Exhibit  No.  101 
typewritten  copies  of  certain  orders  of  the  Water  Control 
Commission  of  the  State  of  New  York  for  the  convenience 
of  the  Examiner.  Prior  to  the  reorganization  of  the  Fed¬ 
eral  Government,  there  were  two  commissions :  the  Water 
Control  Commission,  which  was  concerned  with  public  water 
supply  for  river  regulating  districts  and  other  matters,  and 
the  Water  Power  Commission  which  deals  with  state 
licenses  for  construction  of  dams  such  as  is  here  contem¬ 
plated. 

418  Subsequently,  those  two  commissions  have  been 
consolidated  into  the  present  Water  Power  &  Con¬ 
trol  Commission. 

I  offer  a  copy  of  the  final  order  of  the  Water  Control 
Commission  of  the  State  of  New  York,  entitled,  “In  the 
Matter  of  the  Petition  of  the  City  of  Glens  Falls  and 
others,  for  the  Creation  of  the  Hudson  River  Regulating 
District,”  dated  Albany,  August  2,  1922,  the  certificate  of 
the  Commission  in  the  same  entitled  matter  dated  August 
2,  1922,  and  the  notice  of  the  Commission  in  the  same 
matter,  dated  September  6,  1922. 


Presiding  Examiner:  It  will  be  received  in  evidence  as 
Exhibit  No.  101. 


419  Mr.  LeBoenf:  I  offer  in  evidence  as  Exhibit  No. 

102  photostatic  copy  of  a  document  entitled,  “State 
of  New  York,  Hudson  River  Regulating  District,  Sacan- 
daga  Reservoir,  Estimate  of  Total  Cost  and  Apportion¬ 
ment  of  Cost  by  the  Board  of  the  Hudson  River  Regulating 
District,  January  30, 1925,  Certified  to  Water  Control  Com- 


mission  January  30,  1925,  Approved  by  Water  Control 
Commission,  February  19, 1925.* *  This  ties  in  with  the  pre¬ 
ceding  document  showing  the  assessments,  and  it  also  ties 
in  with  the  document,  the  assessment  of  costs,  of  a  similar 
character  which  the  Staff  offered  this  afternoon  as  of  a 
more  recent  year.  This  was  the  initial  one. 


Presiding  Examiner:  It  will  be  received  in  evidence  as 
Exhibit  102. 

•  ••••••••• 

422  Presiding  Examiner:  In  that  event,  a  sufficient 
number  of  exhibits,  beginning  with  Exhibit  103,  are 
reserved  for  those  quadrangles  which  counsel  for  declarant 
and  counsel  for  the  Commission’s  Staff  stipulate  are  useful 
and  pertinent. 

•  ••••••••• 

m 

EXHIBITS 
Hearing  Exhibit  No.  5 
546  Extracts  from 

History  of  Lake  Champlain , 
by  Peter  S.  Palmer,  Plattsburgh,  1853 


Page  58 : 

“A  considerable  amount  of  land  carriage  had,  in  former 
times,  to  be  encountered  in  passing  from  the  Hudson 
547  River  to  Lake  Champlain.  The  portage  commenced 
at  the  Hudson,  near  the  present  village  of  Fort  Ed¬ 
ward,  from  whence  two  routes  diverged;  one  leading  by 
the  way  of  Fort  Ann  to  the  mouth  of  Wood  Creek,  a  dis¬ 
tance  of  twenty-four  miles;  the  other  passing  by  the  way 
of  Glen’s  Falls  to  the  head  of  Lake  George,  a  distance  of 
fourteen  miles.  From  the  first  route  a  third  diverged  near 


Fort  Ann,  which  led  to  the  waters  of  Lake  Champlain  at 
at  the  head  of  South  Bay.  By  the  aid  of  boats  on  Wood 
Creek  the  portage  on  the  first  route  was  usually  reduced 
to  from  six  to  ten  miles.  This  portage  was  called  ‘The 
Great  Carrying  Place,’  and  was  selected  as  the  point  of 
rendezvous  for  General  Johnson’s  Army,  from  whence  it 
was  to  move  to  Lake  Champlain. 


Hearing  Exhibit  No.  7 

549  Extracts  from 

Collections  of  the  New  York  Historical  Society 

VoL  12,  1879 

“The  Trial  of  Major  General  Schuyler — October  1778” 

New  York,  1880 

Page  39 : 

From  “Copy  of  Orders  to  Colonel  Lewis,  D.  Q.  M.  G. 
of  the  Northern  Department,  dated  Albany,  November  9, 
1776. 

“The  provision  goes  from  hence  in  batteaus  to  Half- 
Moon,  from  whence  it  is  conveyed  in  carriages  to  Stillwater. 
There  it  is  again  embarked  in  batteaus  and  transported  to 
the  Saratoga  Falls.  Thence  by  land  across  a  small  portage. 
Thence  by  water  to  Fort  Miller  Falls.  Then  across  a  small 
carrying-place  by  land,  and  again  by  water  to  Fort  Edward. 
Then  by  land  to  Fort  George  or  Fort  Ann. 


Hearing  Exhibit  No.  10 

553  Extracts  from 

*  •  ^ 

Gazetteer  of  the  State  of  New  York 
J.  H.  French,  Syracuse,  1860 

Page  22 : 

“The  most  important  lines  of  early  inland  navigation 
were,  first,  N.  from  Albany,  through  the  Hudson  to  Fort 
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Edward,  thence  a  portage  to  Fort  Ann,  and  thence  by 
Wood  Creek  to  Lake  Champlain;  •  •  •  »> 


556  Page  670: 

(Relating  to  Warren  County) 

“The  drainage  of  the  co.  is  mostly  through  the  Hudson 
River.  This  stream  enters  the  co.  from  Essex,  in  two 
branches  about  10  mi.  apart,  and  these,  after  flowing 
through  nearly  parallel  valleys  for  about  30  mi.,  unite  in 
one  stream.  The  E.  branch  is  the  outlet  of  Schroon  Lake, 
and  the  W.  forms  the  drainage  of  the  Adirondack  Mts. 
This  river  has  a  very  rapid  course;  and  upon  it  are  several 
rapids  and  falls,  two  of  which  are  worthy  of  especial  note.2 


Footnote  2 : 

“The  High  Falls  are  situated  just  below  the  great  east¬ 
erly  bend  of  the  river  in  the  S.W.  corner  of  Luzerne.  The 
water  flows  in  a  series  of  rapids  for  three-fourths  of  a  mi. 
over  a  declining  rocky  bottom,  and  is  then  compressed  into 
a  narrow  gorge  for  80  rods,  at  the  bottom  of  which  it  shoots 
down  a  nearly  perpendicular  descent  of  60  ft.  The  gneiss 
ledge  over  which  it  falls  is  convex  in  form,  and  the  water 
is  broken  into  perfect  sheets  of  snow-white  foam.  A  few 
rods  above  the  last  leap  of  the  water,  and  where  it  is  rush¬ 
ing  with  the  greatest  velocity,  the  river  is  spanned  by  a 
single  plank  13  ft.  in  length.  At  Glens  Falls  the 
557  river  flows  over  a  shelving  rock  with  a  total  descent 
of  50  ft.  The  fall  is  broken  into  three  channels  by 
natural  piers  of  black  limestone  standing  upon  the  brow  of 
the  precipice  over  which  the  water  flows.  ’ 1 
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Hearing  Exhibit  No.  13 

Extracts  from 

A  Gazetteer  of  the  State  of  New  York,  by 
H.  G.  Spafford,  Albany,  1824 

Page  215: 

(Under  description  of  Hadley) 

“At  Rockwell’s  Mills,  there  are  Falls,  below  which  lum¬ 
ber  is  carried  by  land  about  5  miles  whence  it  descends  in 
rafts  to  the  Feeder  of  the  Champlain  CanaL  •  •  •” 


563  Page  267: 

“•  •  •  Baker’s  Falls,  on  the  Hudson,  52  miles  N.  of 
Albany,  between  Kingsbury  and  Moreau,  are  well  worthy 
the  attention  of  the  curious.  The  head  of  these  Falls,  com¬ 
mences  just  at  the  great  bend  of  the  river,  where  it  turns 
S.,  and  the  whole  descent  is  76  feet  within  60  rods. — There 
is  no  perpendicular  cataract,  but  the  water  winds  in  vari¬ 
ous  irregular  serpentine  courses  evidently  worn  in  the 
rock,  and  descends  with  vast  rapidity.” 

Page  431: 

nm  •  •  The  road  from  Saratoga  Springs  to  Lake  George, 
leads  through  this  town,  crossing  the  Hudson  at  Glen’s 
Falls  a  charming  cataract,  where  the  waters  of  that  river 
fall  over  a  rock  of  secondy  lime-stone,  in  beautiful  cascades. 
The  descent  is  37  feet,  exclusive  of  a  dam  of  5  feet,  immedi¬ 
ately  at  the  head  of  the  Falls,  over  which  the  water  de¬ 
scends  in  an  entire  sheet,  the  whole  width  of  the 

564  river.  There  is  an  Island  of  rock  just  below  this 
fall,  by  which  the  waters  are  separated  into  2  chan¬ 
nels  over  which  the  bridge  is  thrown.  A  Feeder,  itself  a 
navigable  Canal,  extends  from  the  Hudson,  2  miles  above 
Glen’s  Falls,  through  that  Village  and  Sandy-Hill  to  the 
Champlain  Canal,  which  it  enters  in  Kingsbury,  2  miles 
above  the  Village  of  Fort  Edward.  It  is  about  7  miles 


'"JV  w  tr;>’,%V 
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long,  is  fed  by  a  dam  of  12  feet  across  the  Hudson,  770  feet 
long,  where  it  has  a  guard  lock,  and  there  are  to  be  13 
locks  near  the  N.  end  supplying  water  for  the  main  Canal 
navigation,  and  water-power  for  hydraulic  works. 


Hearing  Exhibit  No.  14 

565  Extracts  from 

Nelson’s  Illustrated  Guide  to  the  Hudson  a/nd 
Its  Tributaries 
New  York,  1860 

Page  142: 

“Two  miles  above  Fort  Edward  we  come  upon  Baker's 
Falls,  which  are  highly  picturesque  in  character.  This 
fall  is  the  first  on  the  Hudson :  it  is  about  70  feet  in  height, 
the  river  plunging  headlong  over  a  rocky  ledge  •  •  •  and 
driven  with  a  loud  roar  into  the  seething  basin  below.  A 
short  way  above  these  falls  the  river  takes  its  great  south¬ 
erly  bend,  which  course  it  subsequently  pursues  to  its 
mouth;  but  though  there  are  no  falls  below  this,  the  river 
does  not  become  navigable  till  it  has  received  the  Mohawk 
at  Waterford,  160  miles  from  its  mouth.’ ’ 

Page  164: 

“A  few  miles  farther  up  the  Hudson  is  the  village  of 
Glen’s  Falls,  near  which  the  river  •  •’  •  takes  another 
plunge  of  70  feet,  •  •  •” 

Page  165: 

“•  *  *  The  Great  or  Hadley  Fall.  •  •  •  The  height  of 
the  fall  is  about  60  feet  It  is  by  far  the  grandest  and  most 
sublime  fall  of  the  Hudson.” 

Page  165 : 

“The  Little  Falls  at  Luzerne  are  more  remarkable  for 
picturesqueness  than  grandeur,  •  •  •  Immediately 

566  beneath  the  bridge  at  Luzerne  the  river  is  con- 
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tracted  to  the  width  of  but  10  feet,  while  high  over¬ 
head  tower  the  rocky  cliffs,  50  or  60  feet  above  the  aston¬ 
ished  gazer.’  ’ 


Hearing  Exhibit  No.  15 

568  Extracts  from 

History  of  Washington  County , 

Crisfield  Johnson 

Philadelphia,  1878 

Page  426: 

“The  Glen’s  Falls  navigable  feeder,  which  passes 
through  the  northern  and  eastern  part  of  the  village,  and 
has  added  most  materially  to  its  prosperity,  was  surveyed 
in  1823,  and  excavated  through  in  1824-25,  but  was  not  then 
made  practicable  for  boats.  The  enlargement  was  com¬ 
menced  in  1828  and  was  completed  in  1832,  rendering  it 
navigable  from  its  head  above  the  falls  to  the  Champlain 
canal,  which  it  enters  just  south  of  the  Fort  Edward  line.” 


569  Page  427: 

“The  locality  known  as  Baker’s  Falls,  a  half-mile  below 
the  center  of  Sandy  Hill,  is  the  principal  seat  of  water¬ 
power  in  the  village,  the  clear  fall  of  the  Hudson  at  this 
point  being  fully  seventy  feet ;  and  although  there  are  here 
three  extensive  paper-manufactories,  besides  several  minor 
establishments,  not  one-tenth  of  this  vast  power  is  utilized.” 

*•*••••••• 


Hearing  Exhibit  No.  16 

570  Extract  from 

Hydrology  of  the  State  of  New  York 
by  George  W.  Rafter — 1905 

New  York  State  Museum  Bulletin  85 

Page  267 

“Sacandaga  river . 

“This  stream  is  the  next  important  tributary  of  the  Hud¬ 
son  in  the  ascending  order.  It  has  three  principal  branches, 
which  unite  to  form  the  main  river  in  the  southeastern  part 
of  Hamilton  county.  The  west  branch  is  the  outlet  of 
Piseco  lake;  the  middle  branch  is  the  outlet  of  Sacandaga 
and  Pleasant  lakes,  while  the  east  branch  issues  from  a 
series  of  small  ponds  and  lakes  in  the  southwestern  part 
of  Warren  County,  not  far  from  Bakers  Mills.  The  east 
and  middle  branches  unite  a  few  miles  to  the  north  of 
Wells  town,  and  the  west  branch  joins  a  few  miles  south  of 
Wells  town.  The  river  then  flows  southeasterly  to  about 
five  miles  below  Northville,  where  it  turns  rather  more  than 
a  right  angle  and  flows  irregularly  northeast  to  the  main 
Hudson  at  Hadley.  The  principal  tributary  of  the  Sacan¬ 
daga,  aside  from  its  several  branches,  is  East  Stony  creek. 
The  following  are  the  several  subdivisions  of  the  catchment 
area  of  the  Sacandaga  river : 

Square  miles 

At  mouth  1,040 

South  branch  240 

Middle  branch  115 

East  branch  124 

Stony  creek  212 

Main  river  below  Stony  creek  223 
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571  “The  following  are  elevations  above  tide  at  a 
number  of  principal  points  on  Sacandaga  river: 


Feet 

At  mouth  of  river  556 

Above  dam  at  Conklinville  697 

Northville  732 

Hope  Center  763 

Wells  town  902 

East  branch  at  old  tannery  958 

East  branch  at  foot  of  High  falls  1,205 

East  branch  at  bead  of  High  falls  1,337 

East  branch  at  Brighams  pond  1,706 

Piseco  lake  1,648 

Lake  Pleasant  1,706 

Sacandaga  lake  1,706 


“From  Conklinville  to  the  mouth  of  the  river,  a  distance 
of  a  little  over  5  miles,  the  river  falls  141  feet  At  present 
this  section  of  the  river  is  entirely  unutilized  except  by  two 
powers,  one  at  Conklinville  and  the  other  about  2  miles 
from  Hadley. 

“Thus  far  there  are  no  detailed  measurements  of  the 
Sacandaga,  but  since  the  catchment  area  is  still  largely  in 
primeval  forest  it  is  without  doubt  an  excellent  water 
yielder.” 

Hearing  Exhibit  No.  17 

572  Extracts  from 

First  Annual  Report  of  the  Forest  Commission  of  the 
State  of  New  York,  1885 

Page  27: 

“As  log  driving,  or  floating  logs  in  the  streams,  is  relied 
upon  as  the  method  for  moving  them  long  distances  to  the 
mills,  the  preparation  of  the  water-courses  for  river  driv¬ 
ing  becomes  an  elaborate  and  expensive  undertaking,  con¬ 
suming  sometimes  the  whole  summer  in  blasting  out  rocks 


256 


and  clearing  out  logs  or  brush,  so  as  to  make  the  course  of 
the  stream  as  straight  and  smooth  as  possible.  Logs  are 
drawn  from  one  to  six  miles  from  the  choppings  to  these 
water-courses,  according  to  the  quality  and  quantity  of  the 
timber  to  be  obtained.  Only  the  varieties  of  soft  wood  tim¬ 
ber  that  will  float  can  be  brought  to  market  by  this  method, 
and  this  quality  is  still  further  limited  by  its  proximity  to 
some  stream  suitable  for  log  driving.  Hard  wood  is  cut 
only  along  the  outskirts  of  the  forest  within  a  few  miles  of 
the  mills,  or  from  along  the  lines  of  railroads  where  the 
rates  of  transportation  allow  of  a  profit  to  the  lumber¬ 
man.” 


614 
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Hearing  Exhibit  No.  30 

House  op  Representatives. 


47th  Congress, 
2d  Session. 


Mis.  Doc.  42, 
Part  16. 


DEPARTMENT  OF  THE  INTERIOR, 
CENSUS  OFFICE. 


STATISTICS  OF  POWER  AND  MACHINERY 
EMPLOYED  IN  MANUFACTURES. 

Prof.  W.  P.  Trowbridge, 

CHIEF  SPECIAL  AGENT. 


REPORTS  ON  THE 

WATER-POWER  OF  THE  UNITED  STATES. 


PartI. 

Department  of  the  Interior. 

Washington:  Government  Printing  Office.  1885. 

•  •••••#•## 

625  THE  HUDSON  RIVER  BASIN. 

General  Description  of  the  Hudson  River  and  of  the 
Region  Tributary  Above  Troy. 

In  the  elevated  mountain  region  of  Essex  county,  in 
northeastern  New  York,  are  the  principal  sources  of  this 
important  river.  It  takes  a  rather  irregular  southerly 
course  till  on  the  northern  boundary  of  Saratoga  county 
it  turns  abruptly  to  the  eastward  for  a  dozen  miles  or  so 
by  general  course,  and  cuts  its  way  through  the  mountains, 
forming,  as  it  strikes  across  the  rocky  strata,  several  falls 
of  great  height  and  beauty.  At  Sandy  Hill  there  is  an¬ 
other  quick  turn,  even  more  sudden  than  the  previous  one, 
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and  the  direction  of  flow  then  continues  southerly  till  the 
river  empties  into  New  York  bay. 

In  its  upper  waters  the  Hudson  is  formed  by  a  number 
of  branches  heading  at  points  about  equally  remote  from 
the  mouth  of  the  Sacondaga,  and  it  is  perhaps  not  easy  to 
say  that  the  main  river  has  its  origin  with  any  one  of  these 
to  the  exclusion  of  the  others;  but  if  we  assume  the  true 
head  to  be  in  the  highest  collected  and  permanent  body  of 
water,  then  the  source  of  the  Hudson  river  becomes  lake 
Tear-of-the-Clouds,  which  lies  at  an  elevation  of  4,322  feet 
above  tide,  in  the  center  of  the  triangle  formed  by  mounts 
Marcy  and  Skylight  and  Gray  peak,  and  the  discovery  of 
which  source  is  claimed  by  Verplanck  Colvin,  superintend¬ 
ent  of  the  Adirondack  survey.  From  this  lake  to  the  mouth 
of  the  river  the  distance  by  water  is  probably  not  far  from 
300  miles. 


I 
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Table  showing  the  fall  in  the  Hudson  river. 

Distance  Height 
from  mouth,  of  water- 


(Above  Fort 

surface 

Fall  per 

Authority 

Locality. 

Edward  dis¬ 

above 

Distance 

Fall 

mile 

for 

tances  are  by 

mean 

between  between  between 

elevations 
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a  The  elevations  along  the  Adirondack  Company’s  line  were  furnished  by 
C.  E.  Durkee,  superintendent. 

. .  b  At  the  United  States  Coast  Survey  office  mean  low-tide  at  Albany  is  given 
as  2.07  feet  above  mean  sea-level  in  New  York  harbor. 

o  The  elevations  given  by  Mr.  McElroy  refer,  as  nearly  as  can  be  judged, 
to  mean  low-tide  at  Troy,  which  is  probably  2.1  to  2.2  feet  above  mean  sea-level 
in  New  York  harbor. 

<*  By  Coast  Survey  measurements  mean  tide  at  Albany  is  4.84  feet,  and  mean 
low-tide  2.07  feet  (as  previously  stated)  above  mean  sea-level  in  New  York 
harbor. 
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No  special  information  can  be  given  here  as  to  the  man¬ 
ner  in  which  the  fall  of  the  upper  river  is  distributed, 
other  than  that  afforded  by  the  table  above.  The  fall  is 
certainly  very  rapid,  amounting  to  about  64  feet  per 
626  mile  on  the  average  from  lake  Tear-of-the-Clouds  to 
North  creek,  in  which  distance  the  stream  loses 
nearly  80  per  cent,  of  its  altitude  above  tide,  descending 
3,341  feet  in  say  52  miles.  From  the  mouth  of  North 
creek  to  the  mouth  of  the  Sacondaga  the  descent  is  445 
feet  in  32  miles,  or  nearly  14  feet  per  mile;  it  is  neither 
uniform  nor  made  up  of  sudden  pitches,  but  is  distributed 
among  rapids  which  diminish  in  frequency  as  the  Sacon¬ 
daga  is  approached.  Thence,  in  the  26  miles  to  Fort  Ed¬ 
ward,  the  river  loses  418  feet  more  of  its  elevation,  or  an 
average  of  something  over  16  feet  to  the  mile,  but  of  this, 
175  feet  is  comprised  within  the  three  abrupt  pitches  at 
Palmer,  Glens,  and  Baker ’s  falls,  while  most  of  the  re¬ 
mainder  occurs  in  the  rapids  between  Jessup’s  Landing 
and  the  Ox-bow  above  Glens  Falls.  From  Fort  Edward 
to  Troy  the  fall  is  comparatively  small,  being  but  116  feet 
in  40  miles,  or  2.9  feet  per  mile.  Below  Troy  the  Hudson 
is  a  tidal  river,  with  an  oscillation  at  that  point,  due  to 
tides,  of  about  2  feet,  and  a  fall  from  mean  low  water  at 
Albany  to  mean  low  at  Governor’s  island  of  only  4.2 
feet.0 

From  the  mouth  of  the  city  of  Hudson  the  river  is  navi¬ 
gable  for  first-class  ocean  vessels,  and  to  Troy  for  vessels 
of  less  draught.  The  only  important  obstructions  to  ordi¬ 
nary  navigation  lie  between  New  Baltimore  and  Troy,  and 
in  1880  consisted  of  14  bars,  5  above  and  9  below  Albany, 
with  water  depths  of  from  8  to  11  feet.  Much  work  has 
been  performed,  both  by  the  national  government  and  by 
the  state  of  New  York,  for  the  improvement  of  the  river, 
and  from  June,  1866,  to  June,  1881,  the  former  expended 
$900,000  for  that  purpose.  In  the  upper  part  of  the  city 


a  Report  of  the  Chief  of  Engineers  U.  8.  Army,  1873,  page  154. 
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of  Troy  the  state  has  a  dam,  the  first  encountered  on  the 
river,  through  the  pool  of  which  canal-boats  bound  north 
ascend  to  Waterford,  where  they  enter  the  Champlain 
canal.  This  follows  up  the  west  bank  of  the  river  to  a 
point  about  2  miles  above  Schuylerville,  where  it  crosses 
in  the  pool  of  the  Saratoga  dam  to  the  east  side,  on  which 
it  continues  to  Fort  Edward;  it  then  leaves  the  river,  and 
striking  to  the  northeast  passes  on  to  Whitehall,  at  the 
head  of  lake  Champlain.  There  is  thus  afforded  a  water- 
transportation  route  about  400  miles  in  length,  from  New 
York  city  to  the  Saint  Lawrence,  the  business  of  which  is 
large  and  is  said  to  be  increasing.  Except  in  connection 
with  the  canal  to  the  slight  extent  mentioned,  the  Hudson 
is  not  employed  for  navigation  above  Troy.  A  portion 
of  its  upper  course  is  rendered  accessible  by  the  Adiron¬ 
dack  Company’s  railroad,  which  runs  northerly  from  Sar¬ 
atoga  Springs  and  follows  the  west  bank  of  the  river  at 
present  as  far  as  North  Creek. 

•  ••••••••* 

627  •  *  *  probably  three-quarters  of  the  area  drained 

above  the  Mohawk  is  mountainous  in  character, 
heavily  wooded  in  general,  and  dotted  with  numerous  lakes 
and  ponds.  The  elevated  region  seems  to  reach  its  culmi¬ 
nation  in  Essex  county,  at  the  head- waters  of  the  Hudson 
and  Au  Sable  rivers.  Of  the  three  peaks  which  stand  like 
sentinels  about  lake  Tear-of-the-Clouds,  the  most  elevated 
lakelet  source  of  the  Hudson,  mount  Marcy  towers  to  a 
height  of  5,344  feet  above  tide ;  mount  Skylight,  4,890 ;  and 
Gray  peak,  4,902.  The  whole  surrounding  district  is 
broken  up  by  rugged  mountain  masses,  a  large  number  of 
peaks  attaining  altitudes  of  3,000,  4,000,  and  in  several  in¬ 
stances  nearly  5,000  feet.  The  rocks  belong  to  the  oldest 
formation,  and  are  mainly  granite,  gneiss,  and  mica- 
schist  ;  they  contain  extensive  deposits  of  the  most  valuable 
magnetic  iron  ore. 

•  •••••••«• 
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In  order  to  float  the  logs  down  stream  advantage  is  taken 
of  high  water,  which  is  artificially  augmented  and  pro¬ 
longed  by  “tripping”,  or  drawing  upon,  certain  of  the 
lakes  that  have  been  dammed  for  this  purpose.  Having 
been  drawn  down,  no  further  attention  is  paid  to  them 
for  the  season.  They  gradually  fill  up  again,  tend  to  hold 
back  the  needed  summer  supplies  from  the  streams,  and  as 
thus  managed  are  evidently  entirely  valueless  as  reservoirs, 
increasing,  rather  than  reducing  as  they  should,  the  ex¬ 
tremes  of  high  and  low  water.  Nor  do  the  disadvantages 
to  which  the  Hudson  is  subjected  at  the  hands  of  the  lum¬ 
bermen  come  to  an  end  till  the  manufacture  of  the  lumber 
has  been  finally  completed.  At  various  points  along  its 
course  from  Glens  Falls  down  to  the  Saratoga  dam  im¬ 
mense  numbers  of  logs  are  annually  sawed  and  great  quan¬ 
tities  of  sawdust  and  slabs  are  thrown  into  the  river,  the 
channel  of  which  becomes  thereby  seriously  clogged.  The 
sawing  season  on  the  Hudson  includes  within  its  limits 
about  eight  months  of  the  year,  the  winter  not  being  availed 
of  for  that  purpose,  as  it  often  is  on  the  Connecticut;  but 
for  from  two  and  one-half  to  three  months  out  of  the  eight 
many  of  the  mills  are  stopped,  either  partially  or  entirely, 
by  low  water.  Glens  Falls  is  the  most  important  point  on 
the  river  for  this  industry,  but  there  are  also  large  mills 
at  Sandy  Hill,  Fort  Edward,  and  near  Schuylerville.  No 
accurate  statistics  regarding  the  amount  of  lumber  an¬ 
nually  sawed  on  the  Hudson  are  at  hand ;  it  varies  widely 
in  different  years,  but,  judging  from  such  figures  as  were 
stated  by  the  mill  owners,  it  cannot  fall  far  short,  in  an 
average  year,  of  90,000,000  of  [sic]  100,000,000  feet  at  the 
nine  or  ten  principal  mills  from  the  Glens  Falls  feeder-dam 
to  the  Saratoga  dam. 


630  Piseco  lake,  in  the  upper  waters  of  the  Sacondaga 
river,  covering  about  4  square  miles,  as  represented 
on  French’s  map,  is  controlled  for  log-driving  purposes. 
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640  Power  at  the  Saratoga  dam. — *  •  *  At  the  east 
end  of  the  dam  a  short  race,  50  or  60  feet  wide,  carries 
water  to  the  saw-mill  of  Lemon  Thompson,  owner  of  the  sur¬ 
plus  power.  This  mill  is  located  in  the  town  of  Greenwich, 
and  about  2  miles  by  road  above  Schuylerville.  The  fall  ob¬ 
tained  is  9  feet;  23  wheels  are  run,  ranging  from  2  to  60 
horse-power  each,  but  many  of  them  are  of  old  pattern  and 
their  effective  horse-power  is  not  easily  estimated.  Twelve 
of  the  wheels,  each  48  inches  in  diameter,  runs  a  Monitor 
“slabber”  and  2  gang-saws.  It  was  estimated  that  for  the 
year  1882  the  mill  would  have  sawed  about  12,000,000  feet 
of  lumber,  an  amount  somewhat  above  the  average.  The 
logs  are  floated  down  the  Hudson,  and  this  is  the  last  mill 
at  which  they  are  sawed.  The  timber  obtained  is  about 
in  the  proportion  of  spruce  4,  hemlock  2,  pine  1,  and  smaller 
amounts  of  white  and  yellow  cedar.  The  mill  does  not  run 
while  the  river  is  frozen,  but  always  has  sufficient  water 
during  the  sawing  season.  For  the  two  years  previous  to 
the  fall  of  1882  it  was  stated  that  water  had  wasted  more 
or  less  every  day  over  the  dam,  excepting  a  single  day  in 
each  year.  Eighteen-inch  flash-boards  are  kept  on  the  dam. 
During  the  lowest  stage  of  river  the  pond  fills  at  night,  and 
there  is  a  waste  on  the  dam  till  the  next  afternoon,  and  even 
then  the  water-surface  often  can  not  be  drawn  down  below 
the  crest. 


641  Power  at  Fort  Edward. — At  this  locality  the  river¬ 

bed  is  rocky,  and  at  low  water,  rapids  with  slight 
descent  extend  half  a  mile  or  more  below  the  dam.  The 
latter  was  built  by  the  state,  probably  40  or  50  years  ago, 
and  from  the  pool  a  feeder  formerly  ran  to  the  Champlain 
canal.  On  the  establishment  of  the  Glens  Falls  feeder  the 
dam  at  Fort  Edward  was  cut  down  a  number  of  feet  and 
abandoned  by  the  state.  It  is  a  log  structure,  not  filled  in 
with  stone,  and  presents  a  wretched  appearance.  The  de¬ 
cay  of  the  timber  has  permitted  it  to  sink  at  various  points, 
although  it  has  been  patched  up,  and  the  face  has  bulged 
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out  so  as  to  persent  a  very  irregular  surface.  The  abut¬ 
ments  are  of  crib-work.  This  dam  is  about  665  feet  long 
between  abutments  and  16  feet  high. 


Power  at  Sandy  Hitt. — Sandy  Hill  is  2^  or  3  miles  above 
Fort  Edward,  and  is  situated  at  the  point  where  the  Hud¬ 
son  suddenly  changes  its  general  course  from  the  east  to 
the  south.  There  are  two  water-privileges,  the  lower  known 
as  Baker’s  falls  and  used  mainly  by  paper-mills,  while  the 
upper  is  occupied  by  saw-mills.  The  country  surrounding 
Baker’s  falls  is  comparatively  level,  but  the  river  appears 
to  have  cut  its  way  down  below  the  general  level,  and  de¬ 
scends  abruptly  over  massive  ledges  of  black  slate-rock. 
This  slate  is  described  as  very  hard  when  covered  by  water 
or  earth,  but  upon  exposure  to  the  air  it  soon  crumbles 
and  forms  a  clayey  soiL 

The  dam  runs  across  at  the  head  of  the  falls,  and  thence 
to  the  pool  below,  a  distance  of  only  600  or  800  feet,  there 
is  a  descent  of  55  feet.  The  river  then  continues  for  some 
distance  in  a  rocky  gorge,  the  bank  rising  on  the  left  pre¬ 
cipitately  to  a  height  of  probably  75  feet.  At  low  water 
there  are  slight  rapids  below  the  falls,  but  they  are  covered, 
in  a  fair-stage  of  river,  by  slack-water  from  the  Fort  Ed¬ 
ward  dam.  The  dam  at  the  head  of  Baker’s  falls  is  650  or 
700  feet  long,  and  varies  in  height  from  3  to  14  feet,  ac¬ 
cording  to  the  surface  of  the  rock  on  which  it  is  founded. 
It  is  a  log  structure  bolted  to  the  river-bed,  and  with  the 
logs  also  bolted  together  at  their  intersections.  Opposite 
the  falls  as  well  as  below,  the  banks  are  precipitous  and 
rocky. 


642  The  upper  privilege  at  Sandy  Hill  is  improved  by 
a  log  dam  which  runs  in  a  broken  line  across  the 
river  and  projects  down  stream  somewhat.  It  is  about 
600  feet  long,  9  feet  high,  and  is  very  old.  The  foundation 
is  solid  rock,  and  below  the  dam  the  overflowing  water  has 
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evidently  torn  huge  slabs  from  the  river-bed  and  piled 
them  up.  The  abutments  of  the  dam  are  crib-work  loaded 
with  stone.  On  the  right  bank  power  is  used  in  Monty  & 
Shippy’s  saw  mill,  having  a  capacity  for  sawing  about 
100,000  feet  of  lumber  in  the  24  hours,  (a)  and  running  25 
wheels  with  a  combined  rating  of  about  400  horse-power. 
On  the  left  bank  the  privilege  is  owned  by  William  H. 
Bloomingdale,  and  the  power  is  employed  by  Richards  & 
Bromley  in  their  saw-mill.  Although  the  fall  from  the  top 
of  the  dam  is  about  9  feet,  yet,  owing  to  the  pond  being 
much  of  the  time  low,  the  average  effective  head  obtained 
is  estimated  as  low  as  7  feet.  There  are  18  wheels  in  the 
mill,  mainly  cast-iron  “rose”  wheels,  but  their  power  could 
not  be  learned  definitely.  In  a  busy  year  the  mill  saws 
about  400,000  pieces,  or  say  4,000,000  feet  of  lumber. 

•  •#******• 

Power  at  Glens  Falls  and  vicinity. — The  two  privileges 
at  Sandy  Hill  succeed  each  other  closely,  but  between  the 
upper  one  and  Glens  Falls  another  might  be  developed.  It 
is  located  near  the  foot  of  the  gorge  through  which  the  river 
runs  after  passing  the  mills  at  the  latter  village,  and  has 
an  available  fall  of  15  feet,  with  firm  rocky  bed  and  banks 
for  a  dam,  and  good  building-room. 


At  Glens  Falls  we  encounter  the  second  great  pitch  in 
the  river,  amounting  to  about  40  feet  from  the  top  of  the 
dam  to  the  foot  of  the  main  falls.  The  Hudson  here  runs 
easterly,  while  the  rock  strata  have  a  southerly  dip  of  about 
20  degrees.  Down  through  these  strata  the  stream  has 
worn  its  way,  forming  below  the  falls  a  natural  gorge  with 
steep  sides,  though  its  form  has  been  destroyed  by  exten¬ 
sive  quarrying  next  the  river.  The  gorge  continues  for 
from  a  third  to  a  half-mile  down  stream,  after  which  the 
banks  become  more  gentle  in  slope. 


266 


643  The  lumber  interests  at  Glens  Falls  are  very  ex¬ 
tensive.  Logs  are  cut  from  20  to  100  miles  north¬ 
ward  on  the  upper  waters  of  the  Hudson  and  its  tributaries 
and  floated  down.  The  Morgan  Lumber  Company  has 
sawed  as  high  as  35,000,000  feet  of  lumber  in  a  single  year. 
In  1881  the  amount,  including  refuse,  was  27,000,000,  and 
for  1882  had  reached  about  21,000,000  feet  on  October  27. 
The  logs  are  spruce,  hemlock,  and  pine,  in  the  order  named 
as  regards  quantity.  In  busy  times  about  150  men  are  em¬ 
ployed  at  this  company’s  mills. 

The  dam  is  at  the  head  of  the  falls,  and  is  a  timber  crib 
work  built  on  solid  rock. 


The  next  power  to  be  noticed  is  about  1  mile  above  the 
main  village  of  Glens  Falls,  at  the  state  feeder-dam.  There 
are  some  riffles  before  reaching  it,  but  the  fall  is  said  to  be 
too  slight  to  have  any  importance.  The  dam  is  straight, 
618  feet  long  between  abutments,  and  is  a  crib-work  filled 
with  stone,  with  a  sloping  apron  of  the  same  construction, 
the  whole  planked  over;  it  rests  on  rock,  and  was  built 
about  1875.  A  sluice-way  in  the  center  provides  for  run¬ 
ning  over  logs.  The  abutments  are  rock-faced  masonry. 
At  the  north  end  of  the  dam  is  a  double  lock,  one  side  for 
boats  and  the  other  to  serve  as  a  water-way  only.  The 
Glens  Falls  feeder  runs  from  this  point  to  the  Champlain 
canal  and  carries  off  a  large  amount  of  water,  there  being 
a  rapid  current  through  the  lock.  The  surplus  power 
644  at  this  end  of  the  dam  is  owned  by  Van  Deusen  & 
Freeman,  and  is  used  by  them  in  a  saw-mill  running 
25  or  30  water  wheels,  power  unknown,  and  sawing  an  aver¬ 
age  of  from  10,000,000  to  11,000,000  feet  of  lumber  per  year. 
The  mill  is  close  to  the  dam  and  has  a  fall  of  14  or  14% 
feet.  On  the  south  side  the  power  is  owned  and  used  in 
large  saw  mills  by  Finch,  Pruyn,  &  Co.  and  A.  Sherman. 
The  state  maintains  20-inch  brackets  on  the  dam,  and  will 
not  permit  the  mills  to  draw  down  the  pond  more  than 
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half-way  on  these  brackets.  There  is  more  or  less  shortage 
of  water  at  the  mills  during  four  months  in  the  year. 

Glens  Falls  to  Palmer  falls. — Above  the  feeder-dam  slack- 
water  continues  for  some  6  miles,  the  greater  part  of  which 
is  included  in  a  long  bend,  or  “ox-bow”,  and  here  is  the 
great  “Hudson  River  boom”,  where  immense  number  of 
logs  are  held  for  the  use  of  the  mills  on  the  river  below.. 
The  surrounding  country  is  level  and  sandy  as  far  as  the 
mountains,  several  miles  west  of  Glens  Falls. 

Immediately  succeeding  the  slack-water  formed  by  the 
feeder-dam,  Messrs.  Van  Deusen  and  Sherman  own  unim¬ 
proved  privilege  which  they  hold  for  sale.  It  is  about  4 
miles  from  the  railroad,  offers  a  pebbly  bed  for  a  dam  and 
has  a  large  tract  of  level  land  adjacent.  The  privilege  is 
reckoned  at  from  20  to  30  feet  fall  according  to  the  height 
of  dam. 


Upon  following  the  course  of  the  river  into  the  moun¬ 
tains  there  is  found  to  be  a  continuous  rapid  for  some 
miles;  this  is  succeeded  by  quiet  water  for  half  a  mile  or 
so,  after  which  there  are  rapids  at  short  intervals.  Through 
the  mountains,  before  reaching  Palmer  falls,  so  far  as 
there  was  opportunity  to  examine,  the  bed  was  found  to  be 
composed  of  gravel  and  bowlders,  without  displaying  much 
ledge  rock.  The  banks  are  rocky  in  places,  but  to  a  large 
extent  are  of  sand  with  bowlders  intermixed.  The  valley 
is  comparatively  narrow,  and  is  inclosed  by  high  hills  which 
frequently  rise  abruptly  from  the  stream,  especially  on  the 
right.  The  valley  is  sparsely  settled,  without  any,  railroad, 
has  apparently  small  value  for  farming,  and  is  not  suited 
to  the'  location  of  large  villages. 

Power  at  Palmer  falls. —  •  #  •  Past  Hadley,  at  the 
mouth  of  the  Sacondaga,  the  Hudson  runs  southerly,  and 
soon  enters  a  more  open  country  than  it  has  previously 
traversed.  A  few  miles  below  Hadley  it  turns  and  runs 
easterly.  From  Rockwell  falls,  just  above  the  Sacondaga, 
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down  to  Jessup’s  landing  there  is  said  to  be  smooth  water, 
which  was  observed  to  be  the  case  wherever  the  river  was 
visible  from  the  carriage  road.  Shortly  below  the  ferry 
at  Jessup’s  landing  rapids  begin,  and  the  stream  enters  a 
rocky  gorge  in  the  hills.  In  a  distance  which  was  judged 
to  be  less  than  a  mile  there  was  stated  to  be  a  descent  of 
from  105  to  110  feet,  and  80  feet  of  this  is  concentrated 
within  a  few  hundred  feet  at  Palmer  falls.*  The  scenery 
at  that  point  is  rugged  and  grand ;  the  river  is  confined  be¬ 
tween  precipitous  ledges,  its  bed  is  solid  rock,  and  its 
waters  pass  down  in  a  final  plunge  of  nearly  30  feet  into  a 
pool  below.  Quiet  water  then  succeeds  for  perhaps  half  a 
mile  down  stream,  after  which  the  character  of  the  river 
is  as  already  been  described. 

The  steep  rocky  sides  between  which  the  river  flows  above 
the  principal  falls  render  its  improvement  there  imprac¬ 
ticable.  The  last  80  feet,  including  those  falls,  has  been 
partially  improved,  however,  though  only  30  feet  is  ac¬ 
tually  utilized.  At  the  head  of  the  main  falls  a  log  dam 
extends  across  the  river  in  an  irregular  line,  following  some 
distance  parallel  to  the  right  bank  so  as  to  give  sufficient 
overflow.  It  is  a  crib-work  structure  with  vertical  face, 
and  on  top  a  short  slope  each  way  from  the  crest. 

*  The  total  fall  from  Jessup's  landing  to  the  top  of  the  feeder-dam  was 
reported  to  be  200  feet,  but  the  accuracy  of  the  statement  can  not  be  vouched 
for.  The  fall  is  probably  at  least  the  amount  reported. 


645  The  Hudson  at  Hadley  and  above . — There  is  quiet 
water,  as  has  been  said,  from  Jessup’s  landing  to 
Hadley.  At  the  latter  point,  immediately  above  the  mouth 
of  the  Sacondaga  river,  is  the  last  improved  power,  so  far 
as  was  learned,  on  the  river.  It  is  at  the  foot  of  what  were 
known  as  Rockwell  falls,  and  is  occupied  by  the  Rockwell 
Falls  Fiber  Company,  manufacturer,  by  chemical  process, 
of  wood-pulp  from  pine,  spruce,  bass,  and  poplar,  with  a 
production  of  5  tons  per  day.  The  dam  is  .a  log  and  stone 
crib-work  about  140  feet  long  and  13  feet  high,  with  a  slop¬ 
ing  apron;  including  the  apron,  the  width  of  the  structure 
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at  the  base  is  40  feet.  It  was  built  in  1881  and  cost  $5,000. 
Wheels  of  an  aggregate  of  120  horse-power  are  in  use  under 
13  feet  fall,  and  there  is  always  much  more  than  enough 
water  for  running  them.  The  mill  is  on  the  Hadley  side, 
and  just  across  the  stream  is  the  village  of  Luzerne. 

Slack-water  from  the  dam  just  described  extends  but  a 
short  distance,  and  then  there  are  short  falls  with  rocky 
bed  and  banks.  Thence  14  miles  to  Thurman  there  is 
smooth  water  nearly  all  the  way,  with  very  few  riffles  even. 
The  bed  is  gravelly,  while  the  immediate  banks  are  in  the 
main  sandy,  and  in  places  successive  terraces  are  seen 
rising  from  the  stream.  As  we  ascend  above  Hadley  the 
immediate  banks  become  lower,  and  the  river  is  frequently 
divided  by  islands.  The  valley  contracts,  and  is  hemmed 
in  by  high  rocky  hills,  so  denuded  of  timber  as  to  present 
a  bare  and  forbidding  appearance.  It  is  seldom  more  than 
a  quarter  or  a  third  of  a  mile  wide  between  the  bases  of 
the  hills,  and  frequently  the  distance  diminishes  to  a  few 
hundred  feet.  There  are  but  few  habitations,  and  the  land 
in  the  valley  appears  practically  valueless  for  farming. 

Above  Thurman  the  fall  is  more  rapid.  There  are  riffles 
at  short  intervals,  and  at  length  the  rate  of  descent  be¬ 
comes  uniformly  swift.  The  bed  and  banks  also  change 
their  character;  the  former  is  now  covered  with  bowlders, 
and  even  displays  ledges  at  intervals,  while  the  banks  are 
also  rocky  much  of  the  way.  At  North  Creek  bridge  the 
Hudson  is  250  feet  wide,  with  a  firm  gravelly  bed  and  a 
good  current.  It  is  there  subject  to  sudden  and  heavy 
freshets,  and  at  such  times  overflows  the  adjoining  flats, 
though  they  do  not  reach  far  back  from  its  course.  The 
surrounding  hills  were  once  heavily  clothed  with  timber, 
but  now  display  for  the  most  part  naked  masses  of  rock. 

At  present  the  cutting  of  timber  is  mainly  30  miles  or 
more  to  the  northward  from  North  Creek.  The  Adirondack 
Company’s  railroad  has  not  been  extended  above  that  vil¬ 
lage,  and  the  examination  of  the  river  ceased  there.  The 
stream  was  described  as  retaining,  for  a  long  way  above, 
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the  same  general  features  that  have  already  been  noticed 
as  characterizing  its  course  north  from  Thurman. 


648  the  sacondaga  biver. 

This  river,  which  ranks  second  below  the  Mohawk  amqng 
the  tributaries  of  the  Hudson,  in  extent  of  area  drained, 
is  made  up  by  three  principal  branches,  which  unite  in  the 
southeastern  part  of  Hamilton  county.  The  East  branch 
has  its  source  in  the  town  of  Johnsburg,  Warren  county, 
whence  it  runs  to  the  southwest;  the  Middle  branch  receives 
the  waters  of  Round  lake  and  lake  Pleasant,  and  then  takes 
a  curving  course,  about  10  miles  in  length,  to  the  East 
branch;  the  West  branch  flows  easterly  from  Piseco  lake, 
and  joins  the  united  waters  of  the  other  two  branches  in 
the  southern  part  of  the  town  of  Wells.  From  this  point 
the  main  river  passes  to  the  southeast  through  about  16 
miles  of  general  course,  crossing  the  adjacent  corner  of 
Fulton  county,  then  turns  suddenly  to  the  northeastward 
into  Saratoga  county,  and  gradually  curving  around  to  the 
eastward  empties  into  the  Hudson  at  the  village  of  Hadley. 
In  the  abrupt  change  of  course  which  this  river  makes  on 
the  border  between  Fulton  and  Saratoga  counties  it  pre¬ 
sents  a  remarkable  similarity  to  the  upper  Hudson,  which 
has  a  corresponding  sharp  bend  18  or  20  miles  to  the  east¬ 
ward.  From  the  mouth  of  the  West  branch  the  distance 
by  river  to  the  Hudson  is  by  map  measurement  40  miles. 

The  water-shed  lines  of  the  Sacondaga  embrace  an  area 
of  1,028  square  miles,  nearly  all  of  which  is  a  mountainous 
country,  traversed  by  various  minor  ranges  which  go  to 
make  up  a  part  of  the  elevated  Adirondack  region  of  north¬ 
ern  New  York.  The  rocks  are  of  primitive  formation,  and 
consist  largely  of  gneiss.  The  soil  is  a  light  sandy  loam, 
and  elsewhere  than  in  the  valleys  apparently  has  little  value 
for  agriculture.  The  entire  district  was  once  heavily 
clothed  with  timber,  the  most  accessible  portions  of  which 
have  now  been  cut  away;  and  though  the  amount  standing 
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is  still  of  much  importance,  and  the  Sacondaga  is  claimed 
to  outrank  the  upper  Hudson  in  the  number  of  logs  driven 
down  its  course,  the  lumbermen  have  been  forced  farther 
and  farther  into  the  mountains,  until  now  their  operations 
are  mainly  in  the  region  about  lake  Piseco. 

TABLE  SHOWING  THE  FALL  IN  THE  SACONDAGA  RIVER. 


Locality 


Approxi¬ 

mate 

distance 

above 

month 


Elevation  Distance 
above  between 
tide.  points 


Fall  Fall 
between  per  mile 
points  between 
points. 


Miles 


last  branch  at  Bumam’s  pond,  Gilman 
ast  branch  at  head  of  High  falls. . . . 
past  branch  at  foot  of  High  falls... 
last  branch  at  Copeland’s  mill-pond. 
Kast  branch  at  tannery  mill  pond . . . 


Feet. 

1,706 

1,337  } 

1,205} 

1,042} 

958} 


Miles 


Feet 

369 

132 

163 

84 


Feet 


40.00 

34.8 

902} 
763  } 

56 

ain  river  at  Hope  center . 

5.2 

139 

26.7 

ain  river  at  tannery,  North ville . 

28.7 

732  } 

6.1 

31 

5.1 

nin  river  at  bridge,  Huntsville . 

12.9 

697  l 

23.1 

35 

1.5 

ain  river  above  dam  at  Conklingville . . 

5.6 

697  J 

ain  river  at  mouth . 

0.0 

536  } 

5.6 

161 

28.7 

So  far  as  rapid  fall  and  large  volume  are  concerned,  it 
is  evident  that  the  last  5  or  6  miles  of  the  river’s  course, 
from  Conklingville  to  the  mouth,  is  the  most  valuable  for 
power ;  in  that  distance  there  is  a  descent,  as  shown  by  the 
table,  of  161  feet,  which  is  accomplished  quite  uniformly, 
in  rapids.  About  39  feet  of  this  fall  is  already  utilized  in 
three  privileges,  but  the  remainder  is  unimproved. 
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649  For  three-quarters  of  a  mile  or  a  mile  up  from  the 
Hudson  there  is  a  continuous  rapid,  with  a  fall  esti¬ 
mated  at  15  or  20  feet,  which  could  be  utilized  near  the 
mouth.  We  then  come  upon  the  privilege  occupied  by  the 
Sacondaga  Pulp  Company,  having  a  fall  of  12  feet,  the 
power  being  used  for  grinding  poplar  and  spruce.  The 
dam  was  built  about  the  year  1876,  and  has  been  carried 
away  in  part  two  or  three  times  since. 


The  second  improved  power  closely  succeeds  the  one  just 
described,  and  is  utilized  by  the  New  York  Pulp  Company, 
having  5  wheels,  the  combined  rating  of  which  was  stated 
by  the  foreman  of  the  mill  as  425  horse-power.  The  dam  is 
of  logs,  filled  in  with  stone,  and  has  twice  been  carried  out. 


From  this  point  up  there  is  a  constant  rapid,  but  there 
are  no  dams  before  reaching  Conklingville,  a  small  village 
between  5  and  6  miles  from  the  mouth.  The  river-bed  is 
there  covered  with  bowlders  and  gravel,  said  to  be  under¬ 
laid  by  sand.  The  dam  has  stood  some  50  years,  is  quite 
leaky,  and  has  settled  a  foot  or  two.  It  has  a  sloping  apron 
about  18  feet  wide,  and  the  whole  is  planked  over;  the 
structure  is  from  230  to  240  feet  long,  and  has  crib-work 
abutments  with  smooth  timber  facing.  On  the  left  bank  a 
moderate  power  is  used  in  Clement’s  woodenware  factory, 
while  on  the  right  bank  a  race  leads  down  several  hundred 
feet  to  Henry  Poor  &  Son’s  tannery,  where  a  head  of  about 
12  feet  is  obtained.  In  some  years  there  is  throughout  a 
plenty  of  water  at  this  privilege,  while  in  others  the  supply 
falls  short  during  August  and  September. 

Above  Conklingville  smooth  water  is  said  to  extend  20 
miles  up  the  stream,  and  the  latter  is  navigated  by  a  small 
steamer  of  18  or  20  inches  draught,  used  for  towing  scow¬ 
loads  of  hemlock  bark.  Above  this  flat  stretch  there  are 
rapids  again,  and  occasional  powers  are  in  use  by  saw¬ 
mills  and  tanneries. 
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Hearing  Exhibit  No.  35 

706  Sacandaga  Reservoir,  Tract  1139 

This  Agreement,  made  this  3rd  day  of  January,  1933, 
between  the  Board  of  Hudson  River  Regulating  District, 
a  public  corporation  having  its  office  at  11  North  Pearl 
Street  in  the  City  and  County  of  Albany,  State  of  New 
York,  party  of  the  first  part,  and  Sacandaga  Boom  Com¬ 
pany,  a  domestic  corporation  organized  and  existing  by 
virtue  of  Chapter  157  of  the  Laws  of  1868,  having  its  of¬ 
fice  in  the  City  of  Glens  Falls,  County  of  Warren  and  State 
of  New  York,  party  of  the  second  part. 

Whereas,  the  party  of  the  second  part  is  the  owner  of 
certain  land  within  the  area  of  the  Sacandaga  Reservoir, 
which  land  is  described  in  three  certain  deeds  recorded  in 
Fulton  County  Clerk’s  office  in  Liber  37  of  Deeds  at  pages 
331  and  332,  respectively,  and  Liber  42  at  page  324;  and 
also  the  owner  of  certain  contract,  leases  and  easements 
over  other  land  within  the  area  of  the  Sacandaga  Reser¬ 
voir,  which  were  conveyed  to  it  by  instruments  duly 
recorded  in  said  Clerk’s  office  in  Liber  56  at  pages  54  and 
342  respectively,  Liber  67  at  page  189,  Liber  56  at  page 
324,  Liber  53  at  page  571,  Liber  53  at  page  570,  Liber  53 
at  page  572,  which  deeds  and  instruments  are  more  par¬ 
ticularly  described  in  the  deed  of  even  date  herewith,  which 
deed  conveys  said  lands  and  rights  to  The  People  of  the 
State  of  New  York  by  the  said  Sacandaga  Boom  Company, 
and 

Whereas,  the  acquisition  of  said  lands,  easements  and 
rights,  above  mentioned  and  described,  is  necessary  for 
the  construction,  maintenance  and  operation  of  said 
Sacandaga  Reservoir,  and, 

707  Whereas,  the  said  party  of  the  second  part  has 
this  day  conveyed  said  land  and  easements  and  all 

of  its  rights  under  and  by  virtue  of  the  said  above  de¬ 
scribed  instruments  to  The  People  of  the  State  of  New 
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York  for  the  purposes  set  forth  in  said  deed  for  the  con¬ 
sideration  of  One  Dollar  ($1.00),  and  of  the  rights  and 
privileges  herein  granted. 

Witnesseth,  that  the  said  party  of  the  first  part  hereby 
grants  to  the  party  of  the  second  part,  its  successors  and 
assigns,  for  and  in  consideration  of  the  sum  of  One  Dollar 
($1.00),  and  of  the  deed  this  day  executed  and  delivered 
by  the  said  party  of  the  second  part  to  The  People  of  the 
State  of  New  York  aforesaid,  the  right  and  privileges  of 
running,  floating,  driving  and  rafting  logs,  wood  and  timber 
down  and  through  the  said  Sacandaga  Reservoir,  and 
through  the  sluiceway  in  the  dam  of  the  said  Reservoir 
made  for  that  purpose,  subject,  however,  to  the  reasonable 
rules  and  regulations  of  the  party  of  the  first  part,  its  suc¬ 
cessors  and  assigns. 

And  the  party  of  the  second  part  for  itself,  its  agents, 
successors  and  assigns,  covenants  and  agrees  to  save  the 
party  of  the  first  part,  its  agents  and  successors,  and  the 
People  of  the  State  of  New  York  forever  harmless  from 
any  and  all  claims  for  damages  of  every  name  and  nature 
to  whomsoever  and  in  whatsoever  manner  the  same  may 
accrue  in  the  exercise  of  the  rights  and  privileges  herein 
granted. 

It  is  expressly  agreed  that  by  the  acceptance  of  this  in¬ 
strument  the  use  of  the  Sacandaga  Reservoir  and  sluice¬ 
way  by  said  party  of  the  second  part,  its  successors  and 
assigns,  shall  in  no  way  or  manner  interfere  with  or  hinder 
the  operation  and  maintenance  of  said  Reservoir  by  the 
People  of  the  State  of  New  York  or  by  the  party  of  the 
first  part  or  by  their  or  its  representatives,  agents  or  em¬ 
ployees,  or  of  any  work  in  connection  therewith. 

In  Witness  Whereof,  the  parties  hereto  have  caused 
these  presents  to  be  signed  by  their  duly  authorized  of- 
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ficers  and  their  corporate  seals  to  be  affixed  the  day  and 
year  first  above  written. 

Board  of  Hudson  River  Regulating  District 
By:  John  J.  Murphy 
Secretary-Treasurer 

Sacandaga  Boom  Company 
By :  Geo.  N.  Ostrander 
President. 

(Corp.  Seal) 


Hearing  Exhibit  No.  57 

778  LAWS  OF  THE  STATE  OF  NEW  YORK, 

In  Relation  to  the  Erie  and  Champlain  Canals,  Together 
With  the  Annual  Reports  of  the  Canal  Commision- 
ers,  and  Other  Documents,  Requisite  for  a  Complete 
Official  History  of  Those  Works. 


Vol.  L 


1825. 

©«*••••••• 

779  XVI. 


REPORT 

Of  the  Commissioners  on  the  Northern  or  Champlain  Canal. 

In  Assembly,  March  19,  1817. 

A  communication  from  the  board  of  Canal  Commission¬ 
ers,  being  their  report  on  the  northern  or  Champlain  canal, 
was  read,  and  is  in  the  words  following,  to  wit: 

The  advantages  which  will  result  from  the  connection  of 
Lake  Erie  with  the  navigable  waters  of  the  Hudson  by 
means  of  a  canal,  have  been  so  frequently  elucidated,  and 
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are  indeed  so  obvious  to  every  one  who  possesses  a  correct 
geographical  knowledge  of  the  west,  that  it  has  been  deemed 
unnecessary  to  enumerate  them.  But,  presuming  that  the 
benefits  to  be  derived  from  a  similar  communication  with 
Lake  Champlain,  are  not  fully  understood  or  duly  appreci¬ 
ated,  the  commissioners  ask  the  indulgence  of  briefly  point¬ 
ing  out  a  few  of  the  most  prominent  of  these  benefits. 

That  part  of  this  state  which  is  contiguous  to  Lake 
George  and  Champlain,  abounds  in  wood,  timber,  masts, 
spars,  and  lumber  of  all  kinds,  which,  transported  by  the 
northern  canal,  would  find  a  profitable  sale  along  the  Hud¬ 
son  and  in  the  city  of  New- York,  instead  of  being  driven, 
as  much  of  those  articles  have  heretofore  been,  to  a  pre¬ 
carious  market,  by  a  long  and  hazardous  navigation  to 
Quebec. 

Some  idea  may  be  formed  of  the  immense  quantity  of 
lumber  which  would  be  conveyed  on  the  contemplated  canal, 
from  the  following  statement,  made  on  the  best  authority, 
and  which  embraces  only  that  small  section  of  the  northern 
part  of  this  state,  from  whence  the  transportation  is  car¬ 
ried  on  to  the  city  of  New-York,  or  to  intermediate  mar¬ 
kets. 

Within  that  tract  of  country,  embracing  the  borders  of 
Lake  George,  and  the  timber  land  north  and  west 
780  of  the  great  falls  in  Luzerne,  there  are  annually 
made,  and  transported  to  the  south,  two  millions 
of  boards  and  plank;  one  million  feet  of  square  timber, 
consisting  of  oak,  white  and  yellow  pine,  beside  dock-logs, 
scantling,  and  other  timber  to  a  great  amount. 

A  considerable  portion  of  the  northern  part  of  this  state 
is  rough  and  mountainous,  and,  in  a  great  measure,  unfit 
for  agricultural  improvements.  These  broken  tracts  are 
covered  with  native  forests,  which,  by  the  contemplated 
canal,  would  furnish  vast  supplies  of  wood  and  lumber  for 
many  years ;  and  thus  the  great  and  increasing  population 
which  occupies  the  margin  of  the  Hudson,  would  be  sup¬ 
plied  with  boards,  plank,  timber,  fencing  materials,  and 
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even  fuel,  with  less  expense,  than  from  any  other  quarter ; 
while,  at  the  same  time,  the  lands  to  the  north,  consider¬ 
able  tracts  of  which  belong  to  the  people  of  this  state,  would 
be  greatly  increased  in  value. 


781  Between  the  Hudson  and  Lake  Champlain  nine 
locks  will  be  necessary,  viz.  three  at  the  Hudson  of 
7.779  feet  lift  each,  by  which  the  summit  level  will 

782  be  attained,  and  by  a  deep  cutting,  the  greatest 
depth  of  which  will  be  12.465  feet,  and  the  length 

of  which  is  about  two  miles;  the  summit  level  will  be  ex¬ 
tended  fifteen  miles,  and  will  terminate  about  one  mile  south 
of  Fort  Ann.  At  this  place  two  locks  will  be  necessary, 
of  6.217  feet  lift  each.  Between  this  point  and  Whitehall, 
two  locks,  the  first  of  8.223  feet  lift,  and  the  next  of  9.243 
feet  lift,  are  to  be  made.  At  Whitehall,  the  canal  is  to  be 
connected  with  Lake  Champlain  by  two  locks  of  8.550  feet 
lift  each.  About  fifteen  miles  of  this  route  will  need  no 
excavation,  as  the  canal  for  that  distance  will  occupy  the 
natural  channels  of  Moses’  kill,  Dead  creek  and  Wood 
creek.  In  order  to  turn  off  as  much  as  possible  the  super¬ 
fluous  waters  of  freshets,  and  to  insure  at  all  times  a  suf¬ 
ficiency  of  water  on  the  summit  level,  it  is  proposed  to 
erect  a  dam  across  half-way  brook,  of  eighteen  feet  in 
height,  half  a  mile  above  the  mouth  of  said  brook,  and  by 
a  natural  ravine  leading  to  the  south,  to  direct  so  much  of 
the  water  of  said  brook  to  the  summit  level,  and  from  thence 
by  several  waste-wiers,  into  the  Hudson,  as  may  be  neces¬ 
sary  for  the  convenience  of  the  canal. 

The  water  in  the  canal  is  not  to  be  less  than  thirty  feet 
wide  at  the  surface,  twenty  feet  at  the  bottom  and  three 
feet  deep,  and  the  locks  to  be  seventy-five  feet  long  and 
ten  feet  wide  in  the  clear. 

By  the  mode  of  calculation  heretofore  adopted  by  the 
commissioners,  the  whole  expense  between  Lake  Cham¬ 
plain  and  the  Hudson,  at  the  mouth  of  Moses’  kill,  will 
not  exceed  two  hundred  and  fifty  thousand  dollars. 


From  the  mouth  of  Moses’  kill  it  is  proposed  to  improve 
the  channel  of  the  Hudson  for  the  purposes  of  navigation 
as  far  south  as  the  village  of  Stillwater,  at  the  head  of 
Stillwater  falls.  This  may  be  effected  in  the  following 
manner.  By  erecting  a  dam  three  feet  in  height  across 
the  Hudson,  at  the  head  of  Fort  Miller  falls,  the  river  above 
as  far  as  Fort  Edward,  would  at  all  times  afford  a  suf¬ 
ficiency  of  water  for  boats  drawing  three  feet.  To  over¬ 
come  the  descent  of  Fort  Miller  falls,  a  side  cut  or  artifi¬ 
cial  canal  of  about  one  mile  in  length,  and  with  two  locks 
of  10.321  feet  lift  each,  will  be  necessary.  These  works, 
including  the  dam,  locks,  excavation,  towing  path,  and  all 
other  expenses,  may  be  estimated  at  fifty  thousand  dollars. 

Two  and  a  half  miles  below  the  south  end  of  this 
783  canal,  at  the  head  of  Saratoga  falls,  a  dam  three  feet 
in  height  is  to  be  made  across  the  river,  and  a  side 
cut  round  the  falls,  similar  to  the  above,  of  about  one  mile 
in  length,  with  two  locks  of  6.198  feet  lift  each.  It  is  be¬ 
lieved  that  all  the  artificial  works  at  this  place  may  be  con¬ 
structed  for  thirty-five  thousand  dollars. 

Thirteen  miles  below  this  place,  at  the  head  of  Stillwater 
falls,  another  dam  of  three  feet  in  height,  will  in  like  man¬ 
ner  ensure  a  good  boat  navigation  up  to  the  Saratoga  falls. 

The  cost  of  this  dam,  the  construction  of  a  towing-path 
with  several  bridges,  the  purchase  of  Schuyler’s  mill, 
which  it  is  supposed  will  be  necessary,  together  with  all  the 
other  expenses  of  this  section,  are  estimated  at  fifty  thou¬ 
sand  dollars. 

From  the  village  of  Stillwater,  at  a  point  above  the  dam 
last  mentioned,  it  is  proposed  to  cut  an  artificial  canal  to 
the  village  of  Waterford,  where  it  is  to  be  connected  with 
the  Hudson.  This  canal  will  be  supplied  with  water  from 
the  river  at  its  upper  end.  Its  length  will  be  nearly  twelve 
miles,  and  the  whole  descent,  76.464  feet;  which  will  re¬ 
quire  eight  locks.  The  excavation  of  this  canal,  for  some 
distance  near  the  upper  end,  will  be  considerably  expen- 
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sive,  as  it  passes  through  a  slate  rock,  the  middle  and  lower 
parts,  however,  are  very  favorable. 


784  The  termination  of  the  northern  canal  in  the  Hud¬ 
son  at  Waterford,  will  afford  the  cities  of  Albany 

and  Troy,  and  the  villages  of  Lansingburgh  and  Waterford, 
a  full  participation  of  its  benefits ;  and  its  approximation 
to  the  great  western  canal,  will  open  the  most  beneficial 
channels  of  communication  between  every  great  section 
of  the  country,  and  furnish  every  facility  for  promoting 
the  activity  and  enlarging  the  sphere  of  inland  trade,  which 
constitutes  one  of  the  principal  elements  of  national  opu¬ 
lence,  prosperity  and  greatness.  And  before  the  lapse  of 
half  a  century,  those  who  succeed  us,  will  witness,  in  the 
consolidation  of  those  cities  and  villages  into  one  great  city, 
a  union  of  interests  and  sympathies  which  will  totally  dis¬ 
sipate  the  apprehensions  and  jealousies  that  may  now 
exist. 

All  which  is  respectfully  submitted, 

De  Witt  Clinton, 

S.  Van  Rensselaer, 

Myron  Holley, 

Samuel  Young. 

Albany,  18th  March,  1817. 

•  •••••*••# 
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786  The  works  on  the  Champlain  canal  have  been  vig¬ 
orously  prosecuted  during  the  past  season.  About 

seventeen  miles  of  excavation,  extending  from  Saratoga 
Falls  to  within  ten  miles  of  the  village  of  Waterford,  have 
been  nearly  completed.  The  banks  of  the  canal,  on  the 
above  seventeen  miles,  have  been  formed  and  completed 
with  a  strength  and  beauty  far  surpassing  any  of  the  sim¬ 
ilar  works  which  had  been  previously  finished;  and  it  is 
but  justice  to  attribute  this  improvement  in  the  permanency 
and  symmetry  of  the  work,  to  the  skill,  fidelity  and  indus¬ 
try  of  William  Jerome,  Esq.,  the  assistant  engineer,  to 
whose  superintendence  the  above  mentioned  excavation 
was  principally  committed.  The  aqueduct  across  Fish 
creek  is  under  contract,  and  the  materials  for  its  construc¬ 
tion  are  nearly  all  delivered.  Contracts  have  also  been 
made  for  the  waste  weirs,  bridges,  &c.  and  for  fencing  the 
canal,  which  are  in  part  executed.  A  dam  has  been  thrown 
across  the  Hudson,  at  the  head  of  Fort  Miller  falls,  which 
aided  by  excavations  made  in  the  bed  of  the  river,  through 
Crocker’s  and  Potter’s  reefs,  has  produced  a  good  boat 
navigation  between  Fort  Edward  and  Fort  Miller.  The 
excavation  of  a  lateral  canal  around  Fort  Miller  falls,  and 
the  construction  of  two  locks  at  that  place,  are  in  a  state 
of  considerable  forwardness.  The  greater  part  of  the  ma¬ 
terials  for  a  dam  across  the  Hudson,  to  be  located  near  the 
head  of  Saratoga  falls,  are  prepared.  The  object  of  this 
dam  is  to  raise  the  water  into  the  canal  on  the  Saratoga 
level,  and  to  complete  the  navigation  above  the  dam,  to  its 
junction  with  the  lateral  canal  before  mentioned.  The 
fencing  of  the  canal,  and  the  completion  of  the  towing 
path  along  Wood  creek,  between  Fort  Edward  and  White¬ 
hall,  have  been  nearly  finished ;  and  that  part  of  the  route 
in  which  the  navigation  is  confined  to  Wood  creek,  has 
been  very  much  improved  by  cutting  off  several  sinuos¬ 
ities  in  this  stream. 

•  ••*•••••• 

787  Although  the  navigation  was  interrupted  for  three 
months,  by  a  deficiency  of  water  on  the  summit  level, 


yet,  during  the  spring  and  fall,  considerable  quantities  of 
lumber  were  transported  through  the  canal,  from  Lake 
Champlain  to  the  Hudson,  and  from  thence  to  a  southern 
market;  upon  which,  however,  as  the  works  were  not  fin¬ 
ished,  no  toll  was  received. 

The  whole  quantity  of  lumber  which  passed  from  Lake 
Champlain,  through  the  locks  at  Whitehall,  according  to 
the  return  of  the  lock-keeper,  is  as  follows,  to  wit:  One 
hundred  and  fifty-nine  thousand  boards,  ninety-eight  thou¬ 
sand  plank,  thirteen  thousand  cubic  feet  of  pine  timber, 
ten  thousand  do.  of  hemlock  timber,  twenty-nine  cords  of 
tanners’  bark,  twenty-four  do.  of  fire-wood,  one  hundred 
and  four  thousand  oak  staves,  forty-nine  thousand  shin¬ 
gles,  three  thousand  four  hundred  and  eighty  saw  logs, 
ten  thousand  rails,  nine  thousand  cedar  posts,  and  eight 
thousand  fence  boards. 


788  In  reference  to  the  Champlain  canal . 

Since  the  last  report,  great  progress  has  been  made  in 
the  works  on  the  Champlain  canal.  The  excavation  of  the 
cut  at  Fort  Miller,  which  is  to  connect  the  navigation 
above,  with  the  navigation  below  the  falls,  has  been  com¬ 
pleted.  The  guard  gates  at  that  place  are  made,  and  the 
locks  nearly  finished.  The  dam  across  the  Hudson,  at 
Saratoga  Falls,  and  the  guard  gates  at  that  place,  have 
been  finished.  The  aqueduct  across  Fish  creek,  and  the 
culverts  on  the  Saratoga  level,  have  also  been  completed; 
so  that  the  whole  line,  to  a  point  about  one  mile  south  of 
the  village  of  Stillwater,  was  ready  in  October  for  the  re¬ 
ception  of  the  water,  except  a  piece  of  embankment  at  Van 
Veghten’s  creek,  the  completion  of  which  had  been 

789  delayed  by  the  construction  of  a  large  culvert.  The 
work  at  this  embankment  has  been  carried  on  this 

winter,  and  is  now  nearly  finished. 

.  The  line  from  Stillwater,  to  within  one  and  a  half  miles 
of  the  village  of  Waterford,  was  put  under  contract  last 
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spring,  and  most  of  the  contracts  have  been  finished,  and 
the  remainder  are  in  great  forwardness.  From  the  place 
last  mentioned,  the  letting  was  suspended  until  the  line 
of  the  Erie  canal  could  be  definitely  located,  at  the  place 
where  it  was  supposed  the  two  would  form  a  junction. 
The  location  of  the  line  was  made  in  September,  and  the 
remaining  part  of  the  Champlain  canal  was  let  to  con¬ 
tractors.  Contracts  for  the  locks,  culverts,  and  road 
bridges,  between  Stillwater  and  Waterford,  have  been 
made;  and  it  is  believed  that  three-fourths  of  the  stone 
for  the  above  works,  are  already  quarried,  cut,  and  trans¬ 
ported  to  the  places  where  they  are  to  be  used. 

In  the  summer  of  1820,  a  meeting  of  the  commissioners 
took  place  at  Sandy  Hill,  for  the  purpose  of  deliberating  on 
the  best  mode  of  supplying  the  summit  level  of  the  canal 
with  water  from  the  Hudson.  They  personally  examined 
the  routes  of  several  proposed  feeders,  particularly  one 
from  above  den’s  Falls,  one  from  Baker’s  Falls,  and  they 
also  extended  their  examinations  along  the  river  below  the 
latter  place.  Before  they  adjourned,  they  directed  the  en¬ 
gineer  to  take  the  levels,  and  make  the  necessary  surveys 
of  these  several  routes,  and  report  the  result  at  a  future 
meeting  of  the  board.  At  a  subsequent  meeting  in  the 
city  of  Albany,  the  report  of  the  engineer  was  made;  from 
which  it  appeared  that,  to  conduct  the  water  from  above 
den’s  Falls  to  the  summit  level  of  the  canal,  a  cutting  of 
forty-five  feet  deep  must  be  encountered.  This  route  was, 
of  course,  abandoned;  and  it  was  decided  to  construct  a 
dam  across  the  river  of  twenty-eight  feet  in  height,  about 
one  and  a  half  mile  below  Baker’s  Falls.  A  contract  was 
made  for  the  erection  of  this  dam,  and  the  work  was  nearly 
completed,  when  the  sudden  and  unexpected  flood  of  the 
12th  of  November  last,  destroyed  and  swept  away  one 
hundred  and  eighty-five  feet  of  the  dam,  the  same  being 
that  part  of  the  structure  in  which  an  aperture  had  been 
left  to  discharge  the  water  of  the  river  while  the  dam  was 
building. 
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From  examinations  and  levels  made  the  present  winter 
on  the  route,  for  a  feeder  first  above  mentioned,  it  is  ascer¬ 
tained  that  an  error  was  committed  by  the  engineer,  in 
taking  the  levels  in  1820.  Five  engineers  have  been  re¬ 
cently  sent  to  examine  this  subject;  and  they  all 
790  agree  in  opinion,  that  it  is  now  more  advisable  to 
take  the  water  from  above  Glen’s  Falls,  where,  but 
for  the  unfortunate  mistake  above  mentioned,  the  feeder 
would  have  been  originally  located,  than  to  repair  the  dam. 
In  this  opinion,  the  board  concur;  and  every  effort  will  be 
made  to  construct  this  feeder  as  early  as  possible. 

When  we  reflect  on  the  great  variety  and  magnitude  of 
the  works  which  have  already  been  successfully  completed; 
the  minute  accuracy  and  mathematical  exactness  with 
which  such  works  must  be  conducted  in  all  their  details, 
and  the  unparalleled  rapidity  of  their  execution,  we  could 
not  reasonably  have  anticipated  an  entire  exemption  from 
mistakes;  and  it  is  a  subject  of  congratulation,  that  not 
more  have  been  committed,  and  that  those  which  have  oc¬ 
curred,  have  not  been  irremediable,  and  have  not  essentially 
compromitted  the  interests  of  the  public. 

The  toll  collected  on  the  canal  amounts  to  $1,386.84. 

The  following  are  the  principal  articles  on  which  the  toll 
was  received,  viz:  9,731,962  feet  of  sawed  stuff,  consisting 
of  boards,  plank,  and  scantling;  260,399  feet  of  timber; 
172,500  shingles;  142,234  hhd.  staves,  &c.  Among  the 
articles  passing  the  north  on  the  canal,  are  between  three 
and  four  tons  of  Congress  spring  water. 


791  In  relation  to  the  Champlain  Canal. 

The  works  on  the  Champlain  canal,  have  been  success¬ 
fully  prosecuted  during  the  past  season. .  The  excavation 
and  embankment,  together  with  the  locks,  aqueducts,  and 
culverts,  have  been  finished  as  far  south  as  the  vil- 

792  lage  of  Waterford,  and  the  water  admitted,  so  that 
loaded  boats  have  passed  through  the  whole  line 

from  Lake  Champlain  to  Waterford. 
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The  excavation  south  of  the  village  of  Waterford,  to 
the  Mohawk,  is  very  considerably  advanced,  and  the  dam 
across  the  river  below  the  Cohoes  bridge,  has  been  erected. 
On  the  admission  of  the  water  into  the  canal,  although  the 
banks  were  new,  and  had  not  settled  into  a  firm  and  com¬ 
pact  state,  yet  they  did  not,  in  any  place,  give  way. 

The  navigation  in  Wood  Creek,  had  been  found  to  be 
imperfect,  in  consequence  of  the  rapidity  of  the  current, 
and  a  deficiency  in  the  depth  of  water,  for  two  or  three 
miles  below  Fort  Ann.  To  remedy  this  inconvenience,  a 
dam  and  wood  lock  have  been  constructed  in  the  creek, 
which  are  found  to  answer  a  very  valuable  purpose:  in¬ 
deed,  the  navigation  in  Wood  Creek  is  now  carried  on  with 
as  much  ease  and  convenience,  except  in  high  water,  as  it 
is  in  the  canaL 

By  a  reference  to  the  last  annual  report,  it  will  be  seen 
that  five  engineers  were  sent  by  the  board,  to  the  summit 
level  of  the  Champlain  canal,  during  the  last  session  of 
the  legislature,  in  order  to  ascertain  the  best  mode  of  sup¬ 
plying  it  with  water. 

They  reported,  that  it  would  be  more  advisable  to  take 
the  water  from  the  Hudson,  from  above  Glen’s  Falls,  by 
a  new  feeder,  than  to  repair  the  great  dam  at  Fort  Ed¬ 
ward,  which  had  been  injured  by  the  freshet  of  the  12th 
of  November,  1821.  The  board  concurred  in  this  opinion, 
and  Mr.  Canvass  White  was  sent  early  in  the  spring,  to 
lay  out  the  new  feeder.  It  was  soon  discovered,  however, 
that  the  engineers  who  had  examined  the  track  of  the  feed¬ 
er  while  there  was  a  foot  or  more  of  snow  upon  the  ground, 
had  been  very  much  deceived  in  the  character  of  the  exca¬ 
vation,  the  expense  of  the  work,  and  the  time  necessary 
for  its  accomplishment.  It  was  found  that  the  feeder  must 
pass  for  more  than  a  mile  in  length,  through  a  rock  of 
secondary  limestone,  filled  with  chasms  and  fissures,  which 
would  require  considerable  time  and  expense  to  make  suf¬ 
ficiently  tight  to  hold  water,  and  that  a  considerable  part 
of  the  remainder  of  the  line,  must  be  located  upon  the 


margin  of  a  declivity,  composed  of  loose  and  porous  sand, 
a  portion  of  which  would  probably  require  lining,  to  make 
it  secure.  It  was  perceived  that  the  difficulties  to  be  en¬ 
countered,  would  render  it  utterly  impracticable  to 
793  supply  the  canal  with  water  through  the  new  feeder, 
in  one  season. 

These  considerations,  joined  to  a  knowledge  of  the  fact, 
that  vast  quantities  of  lumber  had  accumulated  between 
White-Hall  and  Fort  Ann,  which  without  a  supply  of 
water,  would  be  prevented  for  a  year  from  going  to  mar¬ 
ket,  to  the  great  injury,  if  not  utter  ruin,  of  many  of  the 
owners,  induced  the  canal  commissioners  while  at  Buffalo, 
to  pass  a  resolution,  authorising  the  great  dam  at  Fort 
Edward  to  be  repaired.  The  work  was  commenced,  prose¬ 
cuted,  and  finished  with  all  possible  expedition;  so  that 
by  the  first  day  of  September  the  water  was  running  over 
the  whole  length  of  this  stupendous  structure,  affording  a 
continuous  sheet  of  more  than  nine  hundred  feet  in  ex¬ 
tent  :  And  from  that  time  till  the  navigation  was  interrup¬ 
ted  by  frost,  the  canal  was  furnished  with  a  superabundant 
supply. 

Although  considerable  injury  was  sustained  in  various 
parts  of  the  country  by  the  uncommon  violence  of  the 
autumnal  floods,  but  this  work  did  not  receive  the  least 
damage ;  and  so  many  precautions  have  been  taken  to  ren¬ 
der  it  strong  and  permanent,  that  it  is  believed  that  the 
probability  of  its  standing  is  as  great  as  that  of  any 
on  so  large  and  impetuous  a  stream  as  the  Hudson. 

The  toll  collected  during  the  short  time  that  the  naviga¬ 
tion  was  open,  amounted  to  $3,625.44.  The  following  are 
the  chief  articles  on  which  this  sum  was  received,  to  wit: 
444,058  feet  of  round  and  square  timber,  15,047,681  feet 
of  sawed  lumber,  854,000  shingles,  20,000  staves,  8,000  hoop 
poles,  82  tons  of  merchandise,  8  tons  of  meal,  33  tons  of 
marble,  30  barrels  of  whiskey,  1,800  cwt.  of  paint. 

The  works  in  the  Hudson  river  between  Troy  and  Water¬ 
ford,  consisting  of  a  dam  and  sloop  lock,  are  not  completed. 
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The  masonry  of  the  lock  is  finished;  bnt  while  the  con¬ 
tractors  were  closing  a  space  in  the  dam  which  had  been 
left  open  to  discharge  the  water  of  the  river  while  the  other 
works  were  in  progress,  a  heavy  fall  of  rain  created  a  sud¬ 
den  and  considerable  rise  in  the  river,  which  undermined 
and  swept  away  about  one  hundred  and  twenty  feet  of 
the  unfinished  work,  and  the  river  was  afterwards  so  much 
swelled  by  repeated  rains,  the  season  so  far  advanced,  that 
it  was  found  impracticable  to  complete  it. 


794  In  relation  to  the  Champlain  carnal. 

•  •••«••••• 

795  When  the  Champlain  canal  was  first  put  in  opera¬ 


tion  between  Fort  Edward  and  Whitehall,  the  great 
quantities  of  boards,  plank  and  other  sawed  stuff,  which 
moved  from  the  lake  to  the  south  was  constructed  into 
rafts  and  in  that  manner  was  towed  through  the  canal. 

These  rafts  were  frequently  upwards  of  a  thousand  feet 
in  length;  and  in  drawing  them  along  with  a  strong  team, 
their  sides  would  frequently  come  in  contact  with  the  banks 
by  which  very  considerable  injuries  were  done  to  the  canal. 

The  attempts  to  induce  those  who  navigated  the  canal 
to  keep  the  rafts  clear  from  the  banks,  were  found  to  be 
in  a  great  measure  ineffectual.  An  expedient  was  finally 
adopted  by  the  board,  which  has  in  a  great  measure  re¬ 
lieved  the  canal  from  this  evil,  and  which  in  a  short  time 
will  produce  a  total  change  in  the  mode  of  transporting 
sawed  lumber. 

The  toll  which  is  charged  and  collected  on  this  lumber 
where  it  is  transported  in  rafts,  is  double  the  amount  of 
the  toll  which  is  charged  on  the  same  article  when  it  is 
conveyed  in  boats. 

Under  this  regulation  more  than  three  fourths  of  the 
sawed  stuff  has  been  conveyed  in  boats  through  the  canal 
the  last  season,  and  the  injury  to  the  banks  has  been  very 
much  diminished. 
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In  eighteen  hundred  and  twenty-one,  it  is  understood 
that  not  above  ten  boats  were  in  use  on  the  canal,  and  in 
eighteen  hundred  twenty-three,  the  number  is  said  to  have 
exceeded  one  hundred. 

Several  small  breaches  took  place  on  the  line,  during  the 
last  season,  but  they  were  so  promptly  repaired  as  to  in¬ 
terrupt  the  navigation  but  a  short  time. 

Between  Whitehall  and  Fort  Edward,  the  canal  was 
thoroughly  repaired;  the  bottom  was  cleared  out,  and  the 
banks  were  raised  and  strengthened:  And  it  is  believed, 
that  this  part  of  the  line  has  never  been  in  as  good  repair 
as  it  is  at  present,  since  its  first  construction. 

The  building  of  a  few  additional  houses,  for  lock  keep¬ 
ers,  will  be  necessary,  and  it  will  also  be  well  to  construct 
a  tow-path  across  the  Mohawk,  in  order  to  facilitate  the 
transportation  upon  the  canal. 

In  the  great  pressure  and  complication  of  business  which 
has  been  thrown  upon  the  acting  commissioners,  the 
796  above  and  several  other  works  of  minor  importance, 
have  been  necessarily  postponed. 

The  new  feeder,  which  is  calculated  to  conduct  the  water 
from  above  Glen’s  Falls,  to  the  canal,  was  so  far  finished 
as  to  receive  the  water  from  the  river,  and  to  convey  it  to 
the  neighborhood  of  Sandy-Hill. 

That  part  of  the  feeder  which  is  composed  of  lime-stone 
rock,  and  filled  with  seams  and  cracks,  leaked  so  much 
on  the  admission  of  the  water,  that  it  was  found  necessary 
to  draw  it  off,  in  order  to  tighten  the  bottom  and  sides. 

After  several  attempts,  this  object  was  accomplished, 
and  the  water  was  conducted  farther  to  the  eastward  into 
the  sandy  part  of  the  line. 

Af  ter  the  sand  banks  had  become  saturated  with  water, 
they  settled  considerably,  and  show  strong  symptoms  of, 
failure  in  several  places ;  and  it  will  be  necessary  to  line 
them  with  clay,  for  a  considerable  distance,  before  they 
will  be  secure.  •  •  ■ 

This  feeder  was  not  finished  during  the  last  season,  be¬ 
cause  there  was  not  a  sufficiency  of  funds  for  that  purpose, 
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and  also  for  the  completion  of  the  eastern  section ;  and  be¬ 
cause  the  Champlain  canal  is  already  amply  supplied  with 
water  by  the  great  dam  and  feeder  at  Fort  Edward. 

The  construction,  however,  of  a  navigable  feeder  from 
above  Glen’s  Falls,  will  open  to  the  canal,  the  lumber  and 
other  productions  of  a  considerable  tract  of  country. 

The  following  is  a  statement  of  the  articles  which  have 
passed  the  Champlain  canal : — From  lake  Champlain  to  the 
south,  514,407  cubic  feet  of  round  timber;  665,108  cubic 
feet  of  hewn  timber ;  22,426,067  feet  of  sawed  lumber,  board 
measure ;  2,820%  thousand  shingles ;  2,500  rails ;  853  cedar 
posts;  21,721  staves;  41,314  bushels  of  wheat  and  coarse 
grain. 

#*•••••••• 

798  The  remainder  of  the  Erie  canal,  together  with  the 
Champlain  canal,  will  probably  require  an  expendi¬ 
ture  of  two  hundred  thousand  dollars;  and  if  a  canal  is 
made  between  Fort  Edward  and  Fort  Miller,  in  lieu  of  the 
river  navigation,  the  expenditure  may  be  increased  to  three 
hundred  and  fifty  thousand  dollars. 

The  damages  on  a  great  part  of  the  Champlain  canal,  are 
yet  to  be  appraised,  as  also  most  of  the  damages  on  the 
eastern  and  western  sections  of  the  Erie  canal. 


The  tolls  collected  on  the  canals,  during  the  last  year, 
have  very  much  exceeded  the  amount  that  was  expected: 

And  if  no  material  accidents  should  delay  or  inter- 
799  rupt  the  navigation,  the  ensuing  season  will  probably 
give  not  less  than  two  hundred  and  fifty  thousand 
dollars. 


All  which  is  respectfully  submitted. 


Samuel  Young, 
Myron  Holley, 
Henry  Seymour, 
Wm.  C.  Bouck, 


20th  Feb.  1824. 
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Legislative  proceedings  in  1824. 


On  the  12th,  Mr.  Flagg,  from  the  committee  on  canals 
and  internal  improvements,  to  whom  were  referred  the 
petitions  of  sundry  inhabitants  of  the  counties  of  Rensse¬ 
laer,  Saratoga,  Washington,  Warren,  Essex,  Clinton,  and 
Franklin,  in  relation  to  the  navigation  of  the  northern 
canal,  from  Fort  Edward  to  Fort  Miller,  reported  to  the 
assembly  as  follows : 

The  petitioners  represent,  “that  experience  has  already 
“fully  demonstrated  the  fact,  that  by  using  the  bed  of 
“the  Hudson  river,  between  Fort  Edward  and  the  Sara- 
“toga  falls,  as  a  substitute  for  canal  navigation, 
800  “transportation  was  at  all  times  tedious  and  ex¬ 
pensive,  and  during  periods  of  floods  and  high 
“winds,  is  wholly  interrupted;  and  the  petitioners  assert, 
“that  the  expense  of  transportation,  between  lake  Cham¬ 
plain  and  Troy,  the  last  season,  has  been  greater  on  the 
“short  distance  between  Fort  Edward  and  the  Saratoga 
“cut,  than  it  has  been  upon  the  whole  line  of  the  canal, 
“which  embraces  the  residue  of  the  distance.” 

These  petitions  have  been  circulated  in  most  of  the  towns 
in  the  northern  counties,  which  have  an  interest  in  the  nav¬ 
igation  of  the  Champlain  canal;  and  there  appears  to  be 
but  one  opinion  on  the  subject,  among  the  men  of  business, 
and  those  best  qualified  to  judge,  in  the  seven  counties 
above  named,  embracing  a  population  of  150,000  inhabi¬ 
tants. 

The  section  complained  of  as  imperfect,  is  about  eight 
miles  in  length,  and  is  a  necessary  link  in  the  great  chain 
of  internal  communication,  and  its  completion  seems  to  be 
necessary,  in  order  that  the  state  may  derive  the  greatest 
possible  revenue  from  the  heavy  expenditures  at  the  north 
and  south  ends  of  the  canal,  which  cannot  be  realized,  with¬ 
out  making  a  safe  and  easy  canal  navigation  from  Fort  Ed¬ 
ward  to  Fort  Miller. 
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Lake  Champlain,  by  means  of  the  steam  boats,  is  the 
great  thoroughfare  between  the  United  States  and  the 
province  of  Lower  Canada.  With  a  certain  canal 
801  navigation,  a  line  of  packet  boats,  to  take  passengers 
from  the  North  River  steam  boats  to  Whitehall, 
would  undoubtedly  be  established:  and  from  this  source, 
a  considerable  addition  to  the  tolls  might  be  expected.  The 
present  state  of  the  navigation  between  Fort  Edward  and 
Fort  Miller,  forbids  such  an  undertaking. 

The  products  brought  down  upon  the  northern  canal, 
consist  of  articles  of  low  value,  in  proportion  to  their 
weight,  and  therefore,  the  extent  of  the  trade  will  greatly 
depend  upon  the  cheapness  of  the  conveyance.  The  tolls, 
and  expenses  of  getting  lumber  to  market,  in  consequence 
of  the  imperfect  navigation,  have  operated  with  peculiar 
severity,  upon  those  who  have  been  engaged  in  that  trade ; 
and  the  payment  of  toll  on  the  river  navigation,  from  Fort 
Edward  to  Fort  Miller,  where  strangers  to  the  navigation 
are  compelled  to  employ  additional  hands  and  pilots,  is 
complained  of  as  a  severe  hardship. 

Whatever  may  have  been  anticipated  from  the  river  nav¬ 
igation,  between  Fort  Edward  and  Fort  Miller,  it  is  now 
demonstrated,  and  put  beyond  the  reach  of  contradiction, 
that  it  will  not  answer  the  purposes  of  a  safe  canal  navi¬ 
gation. 


The  amount  of  toll  received  on  the  Northern  canal,  the. 
last  season,  although  it  was  in  full  operation  only  about 
three  months,  amounted  to  27,000  dollars.  The  amount  of 
the  products  transported  upon  that  canal,  notwithstanding 
its  imperfect  state,  has  exceeded  the  expectations  of  the 
most  sanguine ;  and  it  is  not  to  be  doubted,  that  the  Cham¬ 
plain  canal,  in  proportion  to  its  cost,  will  be  as  productive 
to  the  state,  as  the  Erie  canal.  The  canal  being  made  from 
Fort  Edward  to  Whitehall,  and  from  Fort  Miller  to  Al¬ 
bany,  the  interest  of  the  state  requires,  that  the  8  miles 
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of  river  navigation,  which  now  forms  a  breach  in  the  chain 
of  communication,  should  be  perfected:  And  the  citizens 
of  the  north,  who  have  embarked  extensively  in  the  iron 
and  lumbering  business,  and  who  have  suffered  al- 
802  ready  many  privations  and  losses,  in  consequence  of 
the  imperfect  navigation,  have  a  strong  claim  upon 
the  fostering  protection  of  the  constituted  authorities. 

The  river  navigation  complained  of,  has  been  fairly 
tested  by  experiment,  and  found  insufficient;  and,  per¬ 
suaded  that  the  representations  of  the  petitioners  are  well 
founded,  and  that  the  time  has  arrived,  when  the  attention 
of  the  legislature  may  very  properly  be  directed  to  the  sub¬ 
ject,  .your  committee  ask  leave  to  introduce  the  following 
resolution : 

Resolved ,  (if  the  Senate  concur  herein,)  That  the  canal 
commissioners  be,  and  they  are  hereby  required,  to  make 
such  alterations  and  improvements,  in  the  Northern  canal, 
between  Fort  Edward  and  Fort  Miller,  as  in  their  opinion 
is  necessary,  to  make  a  fair  and  perfect  canal  navigation. 


803  On  the  10th  of  April,  the  assembly  passed  the  fol¬ 
lowing  resolution: 

Resolved ,  (if  the  senate  concur  herein,)  That  the  canal 
commissioners  be,  and  they  are  hereby,  required  to  make 
such  alterations  and  improvements  in  the  northern  canal, 
between  Fort  Edward  and  Fort  Miller,  as  in  their  opinion 
is  necessary,  to  make  a  fair  and  perfect  canal  navigation.’ ’ 


804  In  pursuance  of  the  concurrent  resolution  of  the 
senate  and  assembly  of  the  7th  of  April  last,  author¬ 
ising  the  canal  to  be  made  out  of,  and  separate  from  the 
river  between  Fort  Edward  and  Fort  Miller ;  this  route  has 
been  carefully  explored,  and  maps  and  estimates  of  it  have 
been  made. 

The  distance  is  about  eight  miles,  and  the  nature  of  the 
ground  is  as  favorable  for  a  canal  as  had  been  anticipated. 
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The  construction  of  this  piece  of  canal  would  not,  how¬ 
ever,  have  the  effect  of  remedying  the  evil  of  which  those 
who  navigate  the  Champlain  canal  complain. 

805  It  would  still  be  necessary  to  use  the  bed  of  the 
river  for  about  two  and  a  half  miles  from  Fort  Mil¬ 
ler  to  the  south,  in  which  distance  it  would  be  difficult,  if 
not  impossible,  to  maintain  a  towing  path  without  great 
expense,  in  consequence  of  the  floods  of  the  river  and  the 
character  of  the  soil  along  the  shore,  which  is  mostly  com¬ 
posed  of  a  light  sandy  alluvion,  a  kind  of  earth  which  is 
very  readily  displaced  by  the  action  of  water. 

And  the  navigation  would  moreover  be  incommoded  by 
winds  and  by  the  current  of  the  river,  which  in  times  of 
freshets  is  very  considerable. 

By  extending  the  contemplated  canal  from  Fort  Miller 
about  two  and  a  half  miles  south,  and  crossing  the  river 
on  an  aqueduct  below  the  Saratoga  dam,  or  by  locking  into 
the  pond  above  the  dam,  and  crossing  the  same  on  a  tow¬ 
ing  path  bridge,  the  navigation  would  be  very  much  im¬ 
proved. 

The  construction  of  an  aqueduct  would  make  the  most 
perfect  navigation;  but  as  its  piers  would  probably  form 
an  obstruction  to  the  rafting  in  the  river,  and  its  cost  very 
materially  exceed  that  of  a  towing  path  bridge,  the  latter 
would  probably  be  the  most  eligible  mode  of  perfecting 
the  navigation  from  White-Hall  to  tide  water. 

If  the  above  mentioned  extension  of  the  canal  were 
adopted,  the  water  for  supplying  it  might  be  entirely  drawn 
from  Fort  Edward,  and  the  dam  across  the  river  at  the 
head  of  Fort  Miller  falls,  which,  by  raising  the  water,  has 
created  very  extensive  and  formidable  claims  for  damages, 
might  be  abandoned  by  the  state,  and  those  claims  entirely 
obviated  for  the  future. 

This  subject  was  explained  to  many  members  of  both 
branches  of  the  legislature,  at  the  session  in  October  last, 
and  a  resolution  designed  to  authorise  the  above  mentioned 
extension  of  the  canal,  passed  the  assembly  by  a  great  ma- 
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jority;  but  owing  to  the  hurry  of  business,  or  some  other 
cause,  it  did  not  receive  the  sanction  of  the  senate. 

In  the  opinion  of  the  canal  commissioners,  the  above  ex¬ 
tension  ought  to  be  made;  and  it  is  respectfully  recom¬ 
mended  to  the  legislature  to  authorise  the  same. 

806  In  Senate,  March  21,  1825. 

REPORT 

From  the  joint  committee  on  canals,  in  relation  to  the  ex¬ 
tension  of  the  Champlain  canal  from  Fort  Edward  to 
Fort  Miller. 

The  joint  committee  on  canals  and  internal  improve¬ 
ments,  to  whom  was  referred  that  part  of  the  annual  re¬ 
port  of  the  canal  commissioners,  relating  to  the  extension 
of  the  Champlain  canal  from  Fort  Edward  to  Fort  Miller, 
authorised  to  be  made  separate  from  the  Hudson  river,  by 
a  concurrent  resolution  of  the  senate  and  assembly  in 
April  last,  respectfully  report : 

That  they  have  had  the  same  under  consideration,  and 
have  carefully  examined  the  maps  and  estimate  of  the  con¬ 
templated  improvement,  which  have  been  furnished  by  the 
canal  commissioners. 

By  a  reference  to  the  journals  of  the  senate  for  last  year, 
the  committee  find  that  numerous  petitions  were  pre¬ 
sented  to  the  legislature  from  the  inhabitants  of  the  coun¬ 
ties  of  Rensselaer,  Saratoga,  Washington,  Warren,  Essex, 
Clinton  and  Franklin,  praying  that  a  canal  might  be  con¬ 
tinued  from  Fort  Edward  to  Fort  Miller,  by  a  cut  parallel 
to  the  Hudson  river,  a  distance  of  eight  miles;  and  the 
petitioners  emphatically  stated  “that  the  expense  of  trans¬ 
portation  between  Lrake  Champlain  and  Troy ,  daring  the 
season  of  1823,  had  been  greater  on  the  short  distance  be¬ 
tween  Fort  Edward  and  the  Saratoga  cut,  than  it  had  been 
upon  the  whole  line  of  the  carnal,  which  embraces  the  resi¬ 
due  of  the  distance 
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The  report  made  by  the  committee  on  canals,  on  the  15th 
March,  1824,  will  also  be  found  on  the  journals,  and  which 
report  embodied  a  very  interesting  communication  from 
the  canal  commissioners  on  the  subject.  In  April  follow¬ 
ing,  the  following  concurrent  resolution  was  adopted : 

“Resolved,  That  the  canal  commissioners  be,  and  they 
are  hereby  required  to  make  such  alterations  and  improve¬ 
ments  in  the  northern  canal,  between  Fort  Edward  and 
Fort  Miller,  as  is  in  their  opinion  necessary  to  make  a  fair 
and  perfect  canal  navigation.* * 

The  canal  commissioners  state  in  their  report  “that 
in  pursuance  of  the  concurrent  resolution  of  the 
807  senate  and  assembly  of  April  last,  they  have  had  the 
route  carefully  explored,  and  maps  and  estimates 
made  of  the  same — the  distance  eight  miles — and  the 
ground  as  favorable  for  a  canal,  as  had  been  anticipated.  ” 
The  commissioners  further  state,  “that  this  canal  would 
not  have  the  effect  of  remedying  the  evil  complained  of,  by 
those  who  navigate  the  champlain  canal ;  and  that  it  would 
still  be  necessary  to  use  the  bed  of  the  river  for  two  and 
a  half  miles,  from  Fort  Miller  to  the  south,  in  which  dis¬ 
tance  it  would  be  difficult,  if  not  impossible,  to  maintain 
a  towing  path  without  great  expense,  in  consequence  of 
floods  in  tiie  river,  and  the  nature  of  the  soil  along  the 
shore,  which  is  mostly  composed  of  a  light  sand  alluvion,  a 
kind  of  earth  which  is  very  readily  displaced  by  the  action 
of  water.  The  navigation  of  the  river  would  moreover  be 
incommoded  by  winds  and  by  the  current  of  the  river,  which 
in  times  of  freshets  is  very  considerable.* * 

The  canal  commissioners  recommend  “the  extension  of 
the  contemplated  canal,  from  Fort  Miller  about  two  and  a 
half  miles  south,  and  crossing  the  river  on  an  aqueduct 
below  the  Saratoga  dam,  or  by  locking  into  the  pond  above 
the  dam,  and  crossing  the  same  on  a  towing  path  bridge, 
whereby  the  navigation  would  be  much  improved.’* 

They  add  “that  the  construction  of  an  aqueduct  would 
make  the  most  perfect  navigation ;  but  as  its  piers  would 
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probably  form  an  obstruction  to  the  rafting  in  the  river, 
and  its  cost  very  materially  exceed  that  of  a  towing  path 
bridge,  the  latter  would  probably  be  the  most  eligible  mode 
of  perfecting  the  navigation  from  Whitehall  to  tide  water.’ ’ 

The  canal  commissioners  appeared  before  the  joint  com¬ 
mittee,  and  in  addition  to  what  is  stated  in  their  report, 
gave  the  most  satisfactory  and  conclusive  reasons  for  mak¬ 
ing  the  canal  separate  from  the  river,  from  Fort  Edward 
to  the  Saratoga  pond. 

The  committee  are  convinced  that  much  delay  and  em¬ 
barrassment  has  been  already  occasioned,  and  will  be  con¬ 
tinued,  by  the  necessity  of  leaving  the  canal  at  Fort  Ed¬ 
ward,  and  then  using  the  Hudson  river  for  ten  and  a  half 
miles ;  no  reasonable  doubt  can  be  entertained  as  to  the  pro¬ 
priety  in  reference  to  the  interest  of  the  state,  of  substi¬ 
tuting  a  canal  for  that  distance.  The  whole  line  would 
then  be  perfect,  and  the  inhabitants  of  the  northern  coun¬ 
ties  could  enjoy  the  facilities  of  canal  navigation  equally 
with  their  fellow  citizens  residing  in  the  west. 

The  concurrent  resolution  of  April  last,  not  (in 
808  terms)  authorising  the  construction  of  a  separate 
canal  further  south  than  the  village  of  Fort  Miller; 
and  as  the  practice  of  authorising  the  expenditure  of 
monies  belonging  to  the  people  of  this  state,  or  to  the  canal 
fund,  by  resolution  of  the  two  houses,  is  objectionable,  and 
in  the  opinion  of  the  committee,  ought  to  be  discounte¬ 
nanced  by  the  legislature;  they  have  prepared  a  bill  em¬ 
bracing  the  whole  distance,  from  Fort  Edward  to  the  pond 
above  the  Saratoga  dam,  ( ten  and  a  half  miles,)  and  the 
committee  have  directed  their  chairman  to  ask  leave  to  in¬ 
troduce  the  same. 

By  order  of  the  joint  committee  on  canals  and  internal 
improvements. 

Charles  E.  Dudley,  Chairman. 
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Stipulation  With  Bespect  to  Exhibit  58. 

It  is  Hereby  Stipulated  and  Agreed  by  and  between 
counsel  for  New  York  Power  and  Light  Corporation,  the 
petitioner  herein,  and  counsel  for  the  Federal  Power  Com¬ 
mission,  respondent  herein,  that  Exhibit  58  herein,  being 
the  ledger  of  the  Hudson  River  Drive  Association  for  the 
years  1890-1926,  inclusive,  constituting  pages  809  to  1233, 
inclusive,  of  the  Transcript  of  Record  filed  herein,  shows, 
in  effect,  that  during  the  period  1890-1926,  over  three  mil¬ 
lion  “markets”  (which  would  make  up  to  about  six  hun¬ 
dred  million  board  feet  of  lumber)  arrived  at  the  “Big 
Boom”  near  the  City  of  Glens  Falls,  New  York,  via  the 
Hudson  River  and  its  tributaries,  including  the  Sacandaga 
River.  It  is  also  stipulated  that  Exhibit  58  shows,  in  effect, 
that  in  each  year  from  1890  to  1926  a  substantial  portion  of 
the  total  number  of  logs  received  at  said  Big  Boom  orig¬ 
inated  at  points  along  the  Sacandaga  River  and  its  tribu¬ 
taries  and  were  transported  to  said  Boom  via  the  waters  of 
said  Sacandaga  and  Hudson  Rivers.  It  is  also  stipulated 
that  Exhibit  58  shows,  in  effect,,  that  for  the  years  1890  and 
in  each  year  thereafter,  through  the  year  1894,  the  Sacan¬ 
daga  River  and  its  tributaries  supplied  the  major  share  of 
the  total  quantity  of  the  logs  which  arrived  at  said  Big 
Boom  via  the  Hudson  River  and  its  tributaries. 

The  foregoing  stipulation  is  made  in  lieu  of  printing  or 
otherwise  reproducing  the  said  ledger,  Exhibit  58,  of  425 
pages,  it  being  further  stipulated  and  agreed  that  counsel 
for  either  party  may  make  reference  to  any  and  all  parts 
of  said  Exhibit  58  in  briefs  or  oral  argument  in  this  pro¬ 
ceeding,  and  may  present  said  Exhibit  58  or  any  part  there- 
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of  to  the  Court  in  the  form  of  a  supplemental  appendix 
to  its  brief  or  reply  brief. 

Dated,  November  1,  1949. 

/s/  Randall  J.  Le  Bobuf,  Jr., 
Counsel  for  Petitioner , 

New  York  Power  and 
Light  Corporation. 

/s/  Bradford  Ross, 

/s/  Willard  W.  Gatchell, 

/s/  William  J.  Costello, 

Counsel  for  Respondent , 
Federal  Power  Commission. 

Hearing  Exhibit  No.  64 

1280  DENSITY  AND  FLOW  OF  TRAFFIC  ON 
THE  NEW  YORK  STATE  CANALS  1943 


Champlain  Canal — Southbound 

29,176  tons  originated  in  Canada  and  660  tons  originated 
on  Lake  Champlain ;  29,836  tons  entered  the  canal  at  White¬ 
hall. 

71,810  tons  originated  on  and  65,664  tons  were  destined 
canal  points ;  35,982  tons  enroute  south,  of  which  780  tons 
went  to  Erie  Canal  and  35,202  tons  cleared  the  Troy  Lock. 

Champlain  Canal — Northbound 

124,186  tons  originated  south  of  the  Troy  Lock  and 
95,051  (eastbound  on  the  Erie)  219,237  tons  passed  north 
from  Waterford. 
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53,630  tons  were  destined  and  225  tons  originated  at  canal 
ports;  165,832  arrived  at  Whitehall,  of  which  134,412  tons 
were  destined  Lake  Champlain  and  31,420  tons  moved  to 
Canada. 

. .  •  •  •  • 

Hearing  Exhibit  No.  65 

1281  DENSITY  AND  FLOW  OF  TRAFFIC  ON 
THE  NEW  YORK  STATE  CANALS— 1945 


Champlain  Canal — North 

Of  the  1,148,231  tons  which  entered  the  canal  at  Troy, 
194,653  tons  moved  north.  This,  together  with  the  31,167 
tons  which  moved  east  on  the  Erie  Canal,  totaled  225,820 
tons. 

62,081  tons  were  destined  Champlain  Canal  ports  and 
141,970  tons  were  destined  Lake  Champlain  ports,  the 
balance,  21,769  tons,  went  to  Canada. 

Champlain  Canal — South 

24,121  tons  originated  in  Canada  and  entered  the  canal 
at  Whitehall. 

107,868  tons  originated  at  Champlain  Canal  ports  and 
104,705  tons  were  delivered  in  the  same  area;  27,284  tons 
enroute  south  at  Waterford  and  passed  through  the  lock 
at  Troy.) 


Hearing  Exhibit  No.  66 

1282  DENSITY  AND  FLOW  OF  TRAFFIC  ON 
NEW  YORK  STATE  CANALS— 1946 


1283  Champlain  Canal — North 

393,090  tons  entered  the  canal  from  Troy,  and  1,848  tons 
entered  the  canal  which  came  east  on  the  Erie  Canal,  a 
total  of  394,938  tons. 
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Tons 

Tons 

delivered  at 

destined  beyond 

394,938  Mechanicville 

11,113 

225  tons  originated  at  Mechanicville 

384,050 

Schuylerville 

1,752 

382,298 

Northumberland 

17,106 

365,192 

Fort  Edward 

23,399 

Glens  Falls 

14,485 

327,308 

Dunham’s  Basin 

6,264 

321,044 

Whitehall 

4,964 

316,080 

which  passed  from  the  canal  system  at  Whitehall  into  Lake 

Champlain. 

Montcalm  Landing  3,252 

312,828 

Port  Henry 

9,374 

303,454 

Westport 

15,117 

288,337 

Burlington 

186,059 

102,278 

Plattsburg 

70,301 

31,977 

St.  Albans 

6,720 

and  the  balance,  25,257  tons,  were  destined  Canada. 


Champlain  Canal — South 

24,749  tons  originated  in  Canada  and  entered  the  canal 
at  Whitehall.  160,571  tons  originated  at  and  were  deliv¬ 
ered  in  the  vicinity  of  dens  Falls. 

Tons  Tons 

delivered  at  destined  beyond 

1,615  tons  originated  at  Fort  Edward  26,364 

1,560  tons  originated  at  Mechanicville  27,924 

destined  to  beyond  Troy. 
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Hearing  Exhibit  No.  73. 

1290  GAZETTEER  OF  THE  STATE  OF 

NEW  YORK: 

Embracing  a  Comprehensive  View  of  the  Geography, 
Geology,  and  General  History  of  the  State,  and  a 
Complete  History  and  Description  of  Every  County, 
City,  Town,  Village  and  Locality,  With  Full  Tables 
of  Statistics. 

By  J.  H.  French,  ll.d.. 


1860. 


i 

1292  Navigable  Waters. — The  natural  internal  naviga¬ 
tion  of  the  State  is  very  extensive.  Before  the  com- 
mencment  of  internal  improvements,  the  rivers  and  lakes 
formed  the  most  easy  means  of  communication  between 
distant  portions  of  the  State;  and  along  these  natural 
channels  of  commerce  the  early  settlements  were  princi¬ 
pally  made.4  The  most  important  lines  of  early  in- 


1293  land  navigation  were,  first,  N.  from  Albany,  through 
the  Hudson  to  Fort  Edward,  thence  a  portage  to 
Fort  Ann,  and  thence  by  Wood  Creek  to  Lake  Champlain ; 
and,  second,  W.  from  Albany,  by  way  of  the  Mohawk,  Wood 
Creek,  Oneida  Lake,  and  Oswego  River,  to  Lake  Ontario. 
Upon  the  latter  route  were  portages  at  several  of  the  rifts 
of  the  Mohawk,  from  the  Mohawk  to  Wood  Creek,  and  at 
Oswego  Falls. 


4  The  navigable  waters  N.  of  the  great  watershed  before  the  completion  of 
the  Erie  Canal  were  as  follows: — 

Hudson  Biver  is  navigable  for  ships  to  Hndson,  and  by  sloops  and  steam¬ 
ers  to  Troy.  Boats  formerly  ascended  to  Fort  Edward,  with  portages  around 
the  Falls. 


Saoondaga  Biver  is  navigable  for  small  steamers  from  Hadley  to  North¬ 
ampton, — a  distance  of  20  mi. 
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1294  HAMILTON  COUNTY. 

1295  Arietta — was  formed  from  Lake  Pleasant,  May 
13, 1836.  A  part  of  Long  Lake  was  taken  off  in  1837. 

It  extends  from  the  s.w.  border  northward  nearly  across  the 
co.,  a  little  w.  of  the  center.  Its  surface  is  much  broken, 
and  it  contains  a  great  number  of  wild,  picturesque  lakes. 
Of  these,  Racket  and  Forked  Lakes,  in  the  n.  part,  and 
Piseco,  in  the  s.,  are  the  most  important.  The  principal 
streams  are  the  w.  and  s.  branches  of  Sacondaga  River.  A 
considerable  amount  of  lumbering  is  carried  on.8  Piseco , 
formerly  a  p.  o.,  and  once  a  busy  village  of  some  250  inhabi¬ 
tants,  is  now  nearly  deserted,  and  contains  but  4  families. 
There  is  no  p.  o.  in  town.  The  first  settlers  were  Shadrack 
Dunning,  at  the  e.  end  of  Piseco  Lake,  in  1827,  and  David 
Woolworth,  in  the  s.  part,  about  the  same  time.  Rensselaer 
Van  Rensselaer,  of  Albany,  settled  in  1834. 

•  •*••#*•** 

8  Henry  Devercaux,  some  years  since,  began  lumbering  on  a  large  scale  in 
the  S.  part,  and  built  a  tram  R.R.  some  8  or  10  mi.  long.  He  also  spent  many 
thousand  dollars  in  buildings  and  machinery;  but  the  enterprise  proved  a 
failure. 

1296  Hope1 — was  formed  from  Wells,  April  15,  1818. 
A  part  of  Lake  Pleasant  was  annexed  May  10,  1847. 

It  lies  upon  Sacondaga  River,  in  the  s.e.  corner  of  the  co. 
Its  surface  is  broken  and  mountainous.  It  is  the  most  pop¬ 
ulous  town  in  the  co.,  and  the  settlements  are  chiefly  in  the 
e.  part.  The  w.  portion  is  still  a  wilderness,  known  only  to 
hunters.  The  mountains  are  very  irregular ;  but  in  general 
they  extend  upon  both  sides  of  the  river,  and,  as  usual  in 
this  region,  have  their  longest  slope  to  the  s.w.  The  prin¬ 
cipal  tributary  of  the  Sacondaga  is  East  Stony  Creek ;  and 
the  main  range  of  mountains  lies  between  this  stream  and 
the  river.  Lumbering  and  tanning  are  extensively  carried 
on.  Hope  Center ,  Benson ,  and  Benson  Center  are  p.  offices. 


1  There  are  2  large  tanneries  in  town,  and  several  sawmills. 
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Hope  Falls  ( p.o .)  is  a  hamlet.  Settlement  was  begun  in 
1790,  in  the  s.  border  of  the  town. 


1297  Wells — was  formed  from  Mayfield  and  Northamp¬ 

ton,  Fulton  co.,  May  28,  1805.  Hope  was  taken  off 
in,  1818,  a  part  of  Long  Lake  in  1837,  and  Gilman  in  1839. 
A  part  of  Mayfield  was  annexed  June  19,  1812;  parts  of 
Mayfield  and  Northampton  in  1816;  and  parts  of  Gilman 
and  Lake  Pleasant  in  1858.  It  lies  along  the  e.  border  of 
the  co.  and  forms  a  part  of  the  hunting  grounds  of  North¬ 
ern  N.Y.  Its  s.  part  is  inhabited  by  a  few  families  on  In¬ 
dian  Lake.  It  is  intersected  by  mountain  ranges  separated 
by  deep,  narrow  valleys.  The  highest  peaks  are  2,000  to 
2,500  feet  high  and  are  covered  by  masses  of  naked  rock. 
The  three  branches  of  the  Sacondaga  unite  in  the  s.  part, 
forming  a  large  stream.  Jessup  and  Cedar  Rivers,  in  the 
n.,  are  large  streams.  Indian  Lake  is  a  sheet  of  water 
about  6  mi.  long;  and  further  n.  is  a  cluster  of  small  lakes 
flowing  into  the  Hudson.  There  are  numerous  other  small 
lakes  in  other  parts,  known  only  to  hunters.  The  soil  is 
light  and  sandy.  Calciferous  sandstone  appears  in  situ 
above  Wells  Village.  Wells  (p.v.)  contains  a  large  tannery, 
gristmill,  sawmill,  and  15  dwellings;  Pickleville,  one-half 
mi.  above,  contains  2  churches  and  15  dwellings.  Settle¬ 
ment  began  in  1798. 


1298  SARATOGA  COUNTY. 


Hudson  River  flows  nearly  70  mi.  along  the  e.  border  of 
the  co.  It  is  interrupted  by  falls  and  is  crossed  by  several 
dams  and  bridges.  The  Mohawk  forms  a  portion  of  the  s. 
boundary.  The  Sacandaga,  forming  the  outlet  of  the  prin¬ 
cipal  lakes  in  the  s.  part  of  Hamilton  co.,  flows  in  a  tortu¬ 
ous  channel  through  Edinburgh,  Day,  and  Hadley.  It  is 
navigable  for  boats  and  steamboats  of  light  draught  from 
Fish  House,  on  the  border  of  Fulton  co.,  to  Conklingville 
Falls,  in  Hadley,  a  distance  of  20  mi.  Below  the  falls  it 


303 


flows  between  high,  rocky  hills  in  a  series  of  rapids  to  the 
Hudson.  Kayaderosseras  River  drains  the  central  part 
of  the  co.  and  flows  into  the  Saratoga  Lake.  The  outlet  of 
the  lake  takes  the  name  of  Fish  Creek.  The  other  principal 
streams  are  Snook  Kil,  Anthonys  Kil,  and  Kayawese 
Creek.  Saratoga  Lake  is  a  beautiful  sheet  of  water,  6%  mi. 
long  and  2  broad,  situated  about  4  mi.  s.e.  of  Saratoga 
Springs.  Ballston,  Round,  and  Owl  Lakes  are  small  sheets 
of  water  in  the  s.  part  of  the  co.  Among  the  mountains  and 
forests  in  the  n.  are  numerous  other  small  lakes  but  little 
known. 


Lumbering  and  tanning  are  extensively  carried  on  in  the 
n.  part  of  the  co.  Considerable  attention  is  also  paid  to 
the  manufacture  of  cotton  and  woolen  goods  and  paper.4 


1299  Corinth — was  formed  from  Hadley,  April  20, 1818. 

A  part  of  Moreau  was  annexed  Jan.  28,  1848.  It 
lies  upon  the  Hudson,  in  the  n.e.  part  of  the  co.  The  Kay¬ 
aderosseras  Mt.  Range  occupies  the  central  and  n.  parts, 
and  the  Palmertown  Mts.  the  s.e.  corner.  The  declivities 
of  these  mountains  are  steep,  rough,  and  broken,  and  their 
summits  are  rocky  and  mostly  covered  with  forests.  A 
valley  4  mi.  wide  separates  the  two  ranges.  The  principal 
streams  are  the  Hudson,  forming  the  n.e.  border,  and  Cole 
Brook,  flowing  along  the  s.  foot  of  the  mountains.  The 
Great  Falls,  in  the  Hudson,  are  on  the  border  of  this  town. 
Among  the  mountains  in  the  n.  part  are  several  fine  lakes, 
the  principal  of  which  are  Efnor,  Hunt,  Jenny,  and  Black 
Lakes.  The  soil  is  a  sandy  and  clayey  loam.  Lumbering 
is  extensively  carried  on,  the  Hudson  River  and  small 
streams  from  the  hills  furnishing  an  abundance  of  water¬ 
power. 


*  Important  manufactures  have  for  many  years  been  carried  on  in  Milton, 
Moreau,  Mechanicsville,  Schuylerville,  and  Waterford.  The  manufacture  of 
lumber  is  chiefly  limited  to  Glens  Falls  and  Jessups  Landing,  on  the  Hudson. 
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bay — was  formed  from  Edinburgh  and  Hadley,  as  “Con¬ 
cord,”  April  17, 1819.  Its  name  was  changed  Dec.  3, 1827. 
It  is  the  n.w.  corner  town  of  the  co.  Its  surface  is  princi¬ 
pally  occupied  by  several  spurs  of  the  Kayaderosseras 
Mts.  Oak  and  Bald  Mts.,  the  principal  peaks,  near  the 
center  of  the  town,  are  900  feet  above  the  river.  The  whole 
mountain  region  is  wild,  rugged,  and  rocky,  and  scarcely 
susceptible  of  cultivation.  The  Sacandaga  River  flows  in 
a  narrow  valley  through  the  s.  part.  Its  course  is  tortuous, 
and  it  is  navigable  through  the  town.  *  •  •  Lumbering  is 
extensively  carried  on. 

. *  .  •  •  • 

Edinburgh — was  formed  from  Providence,  March  13, 
1801,  as  “Northfield,”  and  its  name  was  changed  April  6, 
1808.  A  part  of  Day  was  taken  off  in  1819.  It  lies  upon 
the  w.  border  of  the  co.,  n.  of  the  center.  Its  surface  is 
principally  occupied  by  two  high  mountain  ridges  sep¬ 
arated  by  the  valley  of  the  Sacandaga  River.  The  moun¬ 
tain  regions  are  rocky  and  broken,  with  a  thin,  sandy  or 
gravelly  soil,  and  are  covered  with  forests.  Beechers 
Creek  is  a  small  mill  stream  w.  of  the  river.  The  soil  on 
the  river  flats  is  a  good  quality  of  clayey  and  gravelly 
loam.  Lumbering  is  the  chief  occupation  of  the  people. 
Batchelerville,  (p.v.)  on  the  e.  bank  of  the  Sacondaga,  con¬ 
tains  30  houses ; 


1300  Hadley — was  formed  from  Greenfield  and  North¬ 

umberland,  Feb.  27,  1801.  Its  boundaries  were 
amended  Feb.  28, 1808.  Cornish  was  taken  off  in  1818,  and 
a  part  of  Day  in  1819.  It  lies  upon  the  Hudson  in  the  N.E. 
corner  of  the  co.  A  large  share  of  its  surface  is  occupied 
by  the  peaks  and  ridges  of  the  Kayaderosseras  Mts.  Mt. 
Anthony  is  an  isolated  peak  in  the  S.E.  part.  Sacandaga 
River  flows  through  the  S.  part.  Its  valley  is  narrow ;  and 
below  Conklingville  its  current  is  rapid  and  frequently  in¬ 
terrupted  by  falls.  The  soil  generally  is  a  coarse,  yellow¬ 
ish,  unproductive  sand  and  gravel.  Lumbering  and  tan- 
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ning  are  extensively  carried  on.  Conklingville,  (West  Had¬ 
ley  p.  o.,)  on  the  Sacandaga,  in  the  W.  part  of  the  town, 
contains  1  church,  a  large  tannery,7  and  39  houses.  Hadley 
(p.  o.)  is  a  hamlet  at  the  junction  of  Sacandaga  and  Hudson 
Rivers.  Richard  Hilton  commenced  the  first  settlement, 
just  after  the  close  of  the  Revolution,  on  the  Hudson.8  The 
census  reports  2  churches  in  town;  a  F.  W.  Bap.  and  a 
Wes.  Meth. 

•  ••••••••• 

7  This  tannery  consumes  5,000  cords  of  bark  and  manufactures  50,000  sides 
of  leather  per  annum. 

8  Alex.  Stewart  settled  on  the  Hudson  in  1788 ;  Elijah  Ellis,  on  the  side 
of  the  Sacondaga, — Ricard,  on  the  N.,  and  Henry  Walker,  at  Hadley,  in  1790. 
— Wilson  taught  the  first  school,  in  1791-92.  Delane  &  Hazard  built  the  first 
sawmill,  in  1791;  and  Alex.  Stewart,  the  first  gristmill,  in  1803.  Jonathan 
Flanders  kept  the  first  ion,  and  Jeremy  Rockwell  the  first  store,  in  1807.  CoL 
Gordon  Conkling  built  the  tannery  at  Conklingville  and  placed  the  first  steam 
tug  on  the  river. 

1301  WARREN  COUNTY 

•  ••••••••• 

The  drainage  of  the  Co.  is  mostly  through  the  Hudson 
River.  This  stream  enters  the  Co.  from  Essex,  in  two 
branches  about  10  mi.  apart,  and  these,  after  flowing 
through  nearly  parallel  valleys  for  about  30  mi.,  unite  in 
one  stream.  The  E.  branch  is  the  outlet  of  Schroon  Lake, 
and  the  W.  forms  the  drainage  of  the  Adirondack  Mts. 
This  river  has  a  very  rapid  course ;  and  upon  it  are  several 
rapids  and  falls,  two  of  which  are  worthy  of  especial  note.2 
•  •••••••  •• 

1302  Farming  and  the  manufacture  of  lumber  and 
leather  form  the  leading  pursuits  of  the  people. 

Farming  is  mostly  confined  to  stock  raising.  Immense 

2  The  High  Falls  are  situated  just  below  the  great  easterly  bend  of  the 
river  in  the  S.W.  corner  of  Luzerne.  The  water  flows  in  a  series  of  rapids 
for  three-fourths  of  a  mi.  over  a  declining  rocky  bottom,  and  is  then  com¬ 
pressed  into  a  narrow  gorge  for  80  rods,  at  the  bottom  of  which  it  shoots 
down  a  nearly  perpendicular  descent  of  60  ft.  The  gneiss  ledge  over  which 
it  falls  is  convex  in  form,  and  the  water  is  broken  into  perfect  sheets  of  snow- 
white  foam.  A  few  rods  above  the  last  leap  of  the  water,  and  where  it  is  rush¬ 
ing  with  the  greatest  velocity,  the  river  is  spanned  by  a  single  plank  13  ft.  in 
length.  At  Glens  Falls  the  river  flows  over  a  shelving  rock  with  a  total 
descent  of  50  ft.  The  fall  is  broken  into  three  channels  by  natural  piers  of 
black  limestone  standing  upon  the  brow  of  the  precipice  over  which  the  water 
flows.  , 
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quantities  of  logs  are  floated  down  the  Hudson  and  manu¬ 
factured  into  lumber,  shingles,  hoops,  staves,  and  heading, 
at  Glens  Falls  and  other  places. 


1303  Luzerne — was  formed  from  Queensbury,  April  10, 

1792,  as  “Fairfield.”  Its  name  was  changed  April 
6,  1808. 


Queensbury — was  incorporated  by  patent  as  a  township, 
May  20,  1762,  and  recognized  as  a  town,  March  13,  1786. 
Luzerne  was  taken  off  in  1792,  and  a  part  of  Caldwell  in 
1810.  A  strip  of  territory  1  mi.  wide  was  taken  from  Lu¬ 
zerne  and  added  to  this  town  in  1802.  It  lies  between  Lake 
George  and  the  Hudson,  and  is  the  S.  E.  corner  town  of 
the  Co.  The  W.  part  is  occupied  by  the  Luzerne  Mts.,  and 
the  extreme  N.  part  by  French  Mt.,  a  high,  rocky  bluff 
which  rises  precipitously  from  the  surface  of  Lake  George 
to  a  height  of  2,500  to  3,000  feet  above  tide.  The  central 
and  S.  parts  are  rolling,  gradually  declining  toward  the  S. 
The  soil  is  a  light,  sandy  loam  in  the  interior,  and  a  deep, 
tough  clay  upon  the  river.  The  fall  in  the  Hudson  at  Glens 
Falls  is  about  50  feet  high,  and  affords  valuable  mill  privi¬ 
leges.  Below  the  fall  is  a  small  island,  through  which  is  a 
cave  extending  from  one  channel  to  the  other.  The  manu¬ 
facture  of  lumber  is  largely  carried  on.7  Glens  Falls,  (p.  v.,) 
incorp.  April  12, 1839,  is  situated  on  the  Hudson,  in  the  S. 
part.  It  contains  9  churches,  the  Glens  Falls  Academy,  3 
newspaper  offices,  2  banks,  and  several  manufactories.® 
Pop.  3,420.  West  Glens  Falls,  on  the  Hudson,  contains  25 
houses;  and  Queensbury,  (p.  v.,)  in  the  E.  part  20.  French 

i  An  immense  number  of  logs  is  annually  floated  down  from  the  pine  for¬ 
est s  of  the  Upper  Hudson  to  Glens  Falls  and  Fort  Edward.  At  one  mill  upon 
the  State  dam  at  the  former  place  are  12  gates  and  250  saws. 

9  This  place  contains  4  sawmills,  a  flouring  mill,  and  an  establishment  for 
sawing  marble. 
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Mountain  (p.  o.)  is  a  hamlet.  The  summit  level  of  the 
Champlain  Canal  is  fed  through  the  Glens  Falls  navigable 
feeder  with  water  taken  from  the  Hudson  above  the  falls. 
The  settlement  was  commenced  in  1766;  but  its  progress 
was  very  slow  until  after  the  close  of  the  Revolution. 
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gorges  from  eighty  to  one  hundred  feet  in  depth.  The  per¬ 
pendicular  fall  is  seventy-five  feet.  We  did  not  see  it  in  its 
grandeur,  the  river  was  so  low.  From  its  course  back,  some 
distance,  the  stream  was  choked  with  thousands  of  logs 
that  had  come  down  from  the  wilderness  and  lodged  there. 
They  lay  in  a  mass,  in  every  conceivable  position,  to  the 
depth  of  many  feet,  and  so  filled  the  river  as  to  form  a  safe, 
though  rough  bridge,  for  us  to  cross. 


1312  A  brief  notice  of  the  State  Dam  and  Great  Boom, 
just  mentioned,  seems  necessary. 

The  dam  was  about  two  and  a-half  miles  above  Glen’s 
Falls.  It  had  been  constructed  about  fifteen  years  before, 
to  furnish  water  for  the  feeder  of  the  canal  which  connects 
the  Hudson  river  and  Lake  Champlain.  It  was  sixteen 
hundred  feet  in  length ;  and  the  mills  near  it  have  attracted 
a  population  sufficient  to  constitute  quite  a  village,  named 
State  Dam.  About  two  miles  above  this  dyke  was  the  Great 
Boom,  thrown  across  the  river  for  the  purpose  of  catching 
all  the  logs  that  come  floating  from  above.  It  was  made  of 
heavy,  hewn  timbers,  four  of  them  bolted  together 

1313  raft-wise.  The  ends  of  the  groups  were  connected 
by  chains,  which  worked  over  friction  rollers,  to  al¬ 
low  the  boom  to  accommodate  itself  to  the  motion  of  the 
water.  Each  end  of  the  boom  was  secured  to  a  heavy  abut¬ 
ment  by  chains ;  and  above  it  were  strong  triangular  struc¬ 
tures  to  break  the  ice,  to  serve  as  anchors  for  the  boom,  and 
to  operate  as  shields  to  prevent  the  logs  striking  the  boom 
with  the  full  speed  of  the  current.  At  times,  immense  num¬ 
bers  of  logs  were  collected  above  this  boom,  filling  the  river 
for  two  or  three  miles.  In  the  spring  of  1859,  at  least  half 
a  million  of  logs  were  collected  there,  ready  to  be  taken  into 
small  side-booms,  assorted  by  the  owners  according  to  their 
private  marks,  and  sent  down  to  Glen’s  Falls,  Sandy  Hill, 
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or  Fort  Edward,  to  be  sawed  into  boards  at  the  former 
places,  or  made  into  rafts  at  the  latter,  for  a  voyage  down 
the  river:  Heavy  rains  and  melting  snows  filled  the  river 
to  overflowing.  The  great  boom  snapped  asunder,  and  the 
bfllf  million  of  logs  went  rushing  down  the  stream,  defying 
every  barrier.  The  country  below  was  flooded  by  the  swol¬ 
len  river ;  and  we  saw  thousands  of  the  logs  scattered  over 
the  valley  of  the  Hudson  from  Fort  Edward  to  Troy,  a  dis¬ 
tance  of  about  forty  miles. 


1314  Glen’s  Falls  consist  of  a  series  of  rapids  and  cas¬ 
cades,  along  a  descent  of  about  eighty  feet,  the  water 
flowing  over  ragged  masses  of  black  marble,  which  here 
form  the  bed  and  banks  of  the  river. 


1315  The  Indians  gave  this  place  the  significant  name  of 
Che-pon-tue — meaning  a  difficult  place  to  get  around. 

• . .  • 
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1316  Glen’s  Falls  village  is  beautifully  situated  upon  a 
plain  on  the  north  side  of  the  river,  and  occupies  a 

conspicuous  place  in  the  trade  and  travel  of  that  section  of 
the  State.*  The  water-power  there  is  very  great, 

1317  and  is  used  extensively  for  flouring  and  lumber  mills. 
The  surplus  water  supplies  a  navigable  feeder  to  the 

Champlain  Canal  that  connects  Lake  Champlain  with  the 
Hudson.  There  are  also  several  mills  for  slabbing  the  fine 
black  marble  of  that  locality  for  the  construction  of  chim¬ 
ney-pieces,  and  for  other  uses.  These  various  mills  mar 
the  natural  beauty  of  the  scene,  but  their  uncouth  and  ir¬ 
regular  forms  give  picturesqueness  to  the  view.  The  bridge 
crosses  just  at  the  foot  of  the  falls.  It  rests  upon  abut¬ 
ments  of  strong  masonry  at  each  end,  and  a  pier  in  the 
middle,  which  is  seated  upon  the  cavemed  rock,  just  men¬ 
tioned,  which  was  once  in  the  bed  of  the  stream.  The  chan¬ 
nel  on  the  southern  side  has  been  closed  by  an  abutment, 
and  one  of  the  chambers  of  the  cavern,  made  memorable  by 
Cooper,  is  completely  shut.  When  we  were  there,  huge  logs 
nearly  filled  the  upper  entrance  to  it.  Below  the  bridge 
the  shores  are  black  marble,  beautifully  stratified,  perpen¬ 
dicular,  and,  in  some  places,  seventy  feet  in  height. 

1318  Between  these  walls  the  water  runs  with  a  swift 
current  for  nearly  a  mile,  and  finally,  at  Sandy  Hill,  , 

three  miles  below,  is  broken  into  rapids. 

At  Sandy  Hill  the  Hudson  makes  a  magnificent  sweep, 
in  a  curve,  when  changing  its  course  from  an  easterly  to  a 
southerly  direction;  and  a  little  below  that  village  it  is 
broken  into  wild  cascades,  which  have  been  named  Baker’s 
Falls. 

•  ••••••••• 

1319  Baker’s  Falls  are  about  half-way  between  Sandy 
Hill  and  Fort  Edward.  The  river  is  about  four  hun¬ 
dred  feet  in  width,  and  the  entire  descent  of  water,  in  the 

#  Not  long  after  our  visit  here  mentioned,  a  greater  portion  of  the  village 
was  destroyed  by  fire,  but  it  was  soon  rebuilt. 
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course  of  a  mile,  is  between  seventy  and  eighty  feet.  As  at 
Glen’s  Falls,  the  course  of  the  river  is  made  irregular  by 
huge  masses  of  rocks,  and  it  rushes  in  foaming  cascades  to 
the  chasm  below. 
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1322  SARATOGA  COUNTY 


Hudson  River  flows  nearly  seventy  miles  along  the  east 
and  north-east  border  of  the  County.  It  is  interrupted  by 
falls  and  is  crossed  by  dams  and  bridges  in  various  places. 
The  Mohawk  forms  a  portion  of  the  south  boundary.  The 
Sacondaga  River  flows  through  the  north-west  part  in  a 
deep  tortuous  channel.  It  forms  the  chief  outlet  of 
1323  the  lakes  in  the  south  part  of  Hamilton  County,  and 
is  navigable  for  boats  of  light  draught  from  Fish 
House,  on  the  border  of  Fulton  County,  to  Conklinville 
Falls,  in  Hadley,  a  distance  of  twenty  miles.  Below  the 
falls  it  flows  between  high  rocky  hills  in  a  series  of  rapids 
to  the  Hudson. 

•  *•*****•• 

An  extensive  lumbering  business  is  carried  on  in  the 
north  part  of  the  County.  Manufacturers  of  cotton  and 
woolen  goods,  paper,  lumber,  &c.,  are  carried  on  in  several 
places. 

1325  Bay  was  formed  from  Edinburgh  and  Hadley,  as 
Concord,  April  17, 1819. 
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1326  The  Sacondaga  River  flows  through  a  narrow  val¬ 
ley  through  the  south  part.  Its  channel  is  narrow 
and  tortuous,  and  it  is  navigable  through  the  town.  Paul, 
Glass  House  and  Allens  Creeks  are  the  other  principal 
streams.  Livingston,  Sand  and  Mud  Lakes  are  small  bodies 
of  water  in  the  north  part.  The  soil  is  a  moderately  fertile, 
sandy  and  clayey  loam.  Lumbering  is  carried  on  to  con¬ 
siderable  extent 

Huntsville  (West  Day  p.o.)  in  the  south-west  part,  con¬ 
tains  a  hotel,  a  church,  2  stores,  a  wooden  ware  manufac¬ 
tory,  3  black-smith  shops,  a  carriage  shop,  a  hemlock  bark 
extract  manufactory  and  a  tannery. 


Edinburgh  was  formed  from  Providence,  March  13, 1801, 
as  Northfield,  and  its  name  was  changed  April  6,  1808.  A 
part  of  Day  was  taken  off  in  1829.  It  lies  upon  the  west 
border  of  the  County,  north  of  the  center.  The  surface  is 
principally  occupied  by  two  mountain  ridges,  separated  by 
the  valley  of  the  Sacondaga  River.  The  mountain  ridges 
are  rocky  and  broken,  with  a  thin,  sandy  and  gravelly 
1327  soil,  covered  with  forests.  Beecher’s  Creek  is  a 
small  mill  stream  west  of  the  river.  The  soil  on  the 
river  flats  is  a  fine  quality  of  clayey  and  gravelly  loam. 
The  principal  occupation  of  the  people  is  lumbering. 

Batchelerville,  (p.  v.)  on  the  east  bank  of  the  Sacondaga, 
near  the  center  of  the  town,  contains  several  stores  and 
mechanic  shops,  two  saw  mills,  a  tub  factory,  a  washboard 
factory  and  about  30  dwellings. 


1328  Hadley  was  formed  from  Greenfield  and  Northum¬ 
berland,  Feb.  27, 1801.  Its  boundaries  were  changed 
Feb.  28,  1808.  Corinth  was  taken  off  in  1818  and  a  part 
of  Day  in  1819.  It  lies  upon  the  Hudson,  in  the  north-east 
corner  of  the  County.  A  large  share  of  the  surface  is  oc¬ 
cupied  by  the  peaks  and  ridges  of  the  Kayaderosseras 
Mountains.  Mount  Anthony  is  an  isolated  peak  in  the 
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south-east  part  of  the  town.  Iron  ore  was  formerly  ob¬ 
tained  on  the  west  side  of  the  mountain  to  supply  the  fur¬ 
nace  at  Luzerne.  Sacondaga  River  flows  through  the  south 
part.  Its  valley  is  narrow,  and  below  Conklingville  its  cur¬ 
rent  is  rapid  and  interrupted  by  falls  in  several  places. 
The  soil  generally  is  a  coarse,  yellowish,  unproductive  sand 
and  gravel.  Lumbering  and  tanning  are  carried  on  exten¬ 
sively. 

Conklingville,  (p.  v.)  in  the  west  part  of  the  town,  on  the 
Sacondaga,  contains  a  church,  a  large  tannery,  a  saw  mill, 
a  grist  mill  and  about  30  dwellings. 


Hadley  (p.  o.)  in  the  east  part,  at  the  mouth  of  the  Sacon¬ 
daga,  is  a  hamlet. 

The  first  settlement  was  commenced  on  the  Hudson  River 
soon  after  the  close  of  the  Revolution,  by  Richard  Hilton. 
Alexander  Stewart  settled  on  the  Hudson  in  1788.  In  1790 
Elijah  Ellis  settled  on  the  south  side  of  the  Sacondaga, 

- Ricard  on  the  north,  and  Henry  Walker,  at 

1329  Hadley,  the  same  year. 

The  first  school  was  taught  in  1791-2  by  a  man 
named  Wilson.  Delane  &  Hazard  built  the  first  saw  mill,  in 
1791,  and  Alex.  Stewart  the  first  grist  mill,  in  1803.  Jona¬ 
than  Flanders  kept  the  first  inn,  and  Jeremy  Rockwell  the 
first  store,  in  1807.  Col.  Gordon  Conkling  built  the  tannery 
at  Conklingville,  and  placed  the  first  steam  tug  on  the  river. 
Benjamin  Cowles  was  the  first  supervisor. 


1330  Moreau,  named  in  honor  of  Marshal  Moreau,  who 
visted  the  United  States  in  1804-5,  was  taken  from 
Northumberland,  March  28,  1805.  A  part  was  annexed  to 
Corinth  in  1848.  It  lies  in  the  great  bend  of  the  Hudson 
River,  in  the  north-east  corner  of  the  County,  that  stream 
forming  the  east,  the  north  and  a  part  of  the  west  boun¬ 
dary.  The  west  part  of  the  town  is  occupied  by  the  rocky 
and  precipitous  peaks  of  the  Palmertown  Range  of  moun- 
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tains.  The  central  and  east  portions  are  undulating  and 
broken  by  the  narrow  ravines  of  small  streams.  The  Hud¬ 
son  has  numerous  rapids  and  falls  in  its  course,  affording 
abundance  of  water-power.  The  Snook  Kil  and  its  tribu¬ 
taries  drain  the  south  part  of  the  town.  The  soil  generally 
is  a  light,  yellow,  sandy  loam,  but  in  the  south  and  west 
there  are  some  tracts  of  clay  and  gravel. 

South  Glens  Falls ,  (p.  v.)  in  the  north-east  part,  on  the 
Hudson  River,  contains  a  church,  a  hotel,  several  stores, 
two  sash  and  blind  factories,  a  paper  mill,  a  grist  mill,  a 
plaster  mill  and  marble  factory,  several  large  saw  mills 
and  about  600  inhabitants.  A  large  amount  of  lumber  is 
sawed  here  and  upon  the  opposite  side  of  the  river,  and 
for  miles  the  river  is  covered  with  logs  during  a  large  part 
of  the  season. 

The  Morgan  Lime  Co.  established  their  works  in  1868, 
and  make  about  50,000  barrels  of  lime  annually.  They  have 
a  cooper  shop  which  turns  out  about  450  barrels  per  day 
during  the  summer. 

The  Mill  of  Morgan,  Adsit  &  Co.  cuts  about  15,000,000 
feet  of  lumber  annually.  They  employ  about  125  men  and 
run  275  upright  and  27  circular  saws. 

The  Glens  Falls  Paper  Co.  manufacture  straw  printing 
paper.  The  mills  were  erected  in  1864-5  and  turn  out  two 
tons  of  paper  daily. 

Feeder  Dam,  in  the  north  part  of  the  town,  contains  two 
large  saw  mills,  cutting  annually  about  15,000,000  feet  of 
lumber,  and  about  twenty-five  dwellings. 


1331  QUEENSBURY,  WARREN  COUNTY 

Queensbury  was  incorporated  by  patent  as  a  township, 
May  20,  1762,  and  embraced  2,300  acres.  It  was  reorgan¬ 
ized  as  a  town  March  13,  1786.  Luzerne  was  taken  off  in 
1792,  and  a  part  of  Caldwell  in  1810.  A  strip  of  territory 
one  mile  wide  was  taken  from  Luzerne  and  added  to  this 
town  in  1802.  It  lies  between  Lake  George  and  the  Hudson 
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River,  in  the  southeast  corner  of  Warren  Co.  The  west  part 
is  occupied  by  the  Luzerne  Mountains,  and  the  extereme 
north  part  by  French  Mountain,  a  high,  rocky  bluff,  which 
rises  precipitously  from  the  surface  of  Lake  George  to  the 
height  of  2,500  or  3,000  feet  above  tide.  The  central  and 
south  parts  are  rolling,  gradually  declining  towards  the 
south.  The  soil  is  a  light  sandy  loam  in  the  interior,  and 
a  deep  tough  clay  upon  the  river.  The  fall  upon  the  Hud¬ 
son  at  Glens  Falls  is  about  sixty  feet,  and  affords  valuable 
mill  privileges.  Below  the  fall  is  a  small  island,  through 
which  is  a  cave  extending  from  one  channel  to  the  other. 
The  manufacture  of  lumber  is  extensively  carried  on.  An 
immense  number  of  logs  is  floated  down  from  the  pine  for¬ 
ests  above,  to  Glens  Falls,  Sandy  Hill  and  Fort  Edward. 


Hearing  Exhibit  No.  76. 
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The  Champlain  Canal,  extending  from  the  Erie 
Canal,  near  Cohoes,  to  Lake  Champlain,  was  authorized 
April  15,  1817,  begun  June  10, 1818,  finished  to  Waterford 
Nov.  28,  1822,  and  completed  Sept.  10,  1823,  at  an  original 
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cost  of  $875,000,  exclusive  of  the  feeder  at  Glens  Falls.  It 
is  64  mi.  long  and  has  a  navigable  feeder  of  7  mi.  to  Glens 
Falls,  with  a  slackwater  navigation  5  mi.  further  upon  the 
Hudson.2  Size  of  prism  of  canal  and  feeder,  40  at  top,  26 
feet  at  bottom,  and  4  feet  deep;  as  authorized  by  Chap.  213, 
laws  of  1860,  50  at  top,  35  feet  at  bottom,  and  5  feet  deep. 
The  main  canal  has  20  locks  and  the  feeder  13 ;  size  of  locks 
100  by  18,  and  100  by  15  feet.  The  feeder  was  authorized 
in  1822. 

A  survey  of  the  Hudson  River  from  Troy  to  Fort  Ed¬ 
ward,  was  ordered  by  act  of  Feb.  10,  1866,  to  determine 
the  feasibility  of  constructing  a  slack  water  navigation, 
with  locks  225  feet  long,  and  25  wide,  with  stone 
1334  dams,  and  also  a  survey  of  the  Champlain  Canal  to 
Whitehall,  with  locks  of  like  size.  By  an  act  passed 
in  1870  (chap.  788,)  it  was  proposed  to  enlarge  the  canal  to 
44  feet  at  base,  58  at  surface  and  7  feet  deep ;  $25,000  were 
appropriated  for  surveys,  and  $400,000  were  to  be  raised  by 
Oct.  1,  1871,  if  the  maps,  plans  and  estimates  should  be 
adopted  by  the  Canal  Board.  Surveys  were  begun  July  1 

2  Distances  on  Champlain  Canal.  West  Troy  to  Junction,  0;  Waterford,  3; 
Mechanicsville,  8;  Stillwater  Village,  4;  Bleecker’s  Basin,  2;  Wilbur's  Basin, 
2;  Van  Deusen's  Landing,  5;  Schuylemlle,  3;  Saratoga  Bridge  2;  Fort 
Miller,  3;  Moses  Kill,  3;  Fort  Edward,  5;  Glens  Falls  Feeder,  2;  Baker's 
Basin,  1;  Smith's  Baatin,  5;  Fort  Ann,  4;  Comstock’s  Landing,  4;  Whitehall, 
8:  Total  73  miles. 

On  Glens  Falls  Feeder.  Champlain  Canal  to  Sandy  Hill,  2;  Glens  Falls,  3; 
Head  of  Feeder,  2;  Head  of  Pond,  5:  Total  12  miles. 

This  canal  crosses  the  Mohawk  in  a  pond  performed  by  a  dam  1,700  feet 
in  length,  (in  course  of  rebuilding  at  great  expense,)  and  follows  near  the 
w.  bank  of  the  Hudson  to  Schuylerville,  where  it  crosses  into  Washington  co. 
by  another  dam  700  feet  long,  and  continues  near  the  east  bank  of  Fort  Ed¬ 
ward.  Here  it  leaves  the  river  and  crosses  to  the  valley  of  Wood  Creek,  and 
thence,  partly  in  the  bed  of  that  stream,  to  Whitehall.  When  this  csun.1  was 
first  opened  slackwater  navigation  upon  the  Hudson  was  used  3  miles  above 
and  3  miles  below  Fort  Miller,  with  a  short  canal  and  2  locks  around  the 
falls  at  that  place.  It  was  fed  from  the  Hudson  by  means  of  a  high  and 
costly  dam  near  Fort  Edward.  The  use  of  the  channel  of  the  Hudson  is  now 
entirely  superseded  by  a  canal  along  its  bank  built  in  1826-27;  and  the  high 
dam  has  given  place  to  a  feeder  to  a  point  above  Glens  Falla,  where  there  is 
a  dam  770  feet  long  and  12  feet  high.  The  feeder  enters  the  canal  at  the 
summit  level,  1%  miles  X.  EL  from  Fort  Edward.  The  canal  communicates 
with  the  Hudson  above  the  State  dam  at  Waterford  by  a  side-cut  with  3  locks. 
It  has  7  locks  between  the  lake  and  the  summit  with  54  feet  total  lift  and  14 
locks,  with  a  total  of  134  feet,  between  the  summit  and  the  Hudson  at  Water¬ 
ford.  The  locks  on  this  canal  are  being  enlarged  to  a  capacity  of  15%  by 
100  feet. 
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and  are  still  in  progress.  The  results  were  submitted  in 
February,  1871. 


1335  SARATOGA  COUNTY. 


Hudson  River  flows  nearly  70  mi.  along  the  e.  border  of 
the  co.  It  is  interrupted  by  falls  and  is  crossed  by  several 
dams  and  bridges.  The  Mohawk  forms  a  portion  of  the  s. 
boundary.  The  Sacondaga,  forming  the  outlet  of  the  princ¬ 
ipal  lakes  in  the  s.  part  of  Hamilton  co.,  flows  in  a  tortuous 
channel  through  Edinburgh,  Day,  and  Hadley.  It  is  navi¬ 
gable  for  boats  and  steamboats  of  light  draught  from  Fish 
House,  on  the  border  of  Fulton  co.,  to  Conklingville  Falls, 
in  Hadley,  a  distance  of  20  mi.  Below  the  falls  it  flows 
between  high,  rocky  hills  in  a  series  of  rapids  to  the  Hud¬ 
son. 
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The  Hudson  river  flows  for  nearly  seventy  miles  along 
the  entire  eastern  and  northeastern  boundaries  of  the 
county.  Falls,  some  extremely  picturesque,  interrupt  its 
course  at  frequent  intervals,  and  several  dams  and  many 
bridges  cross  its  water.  The  High  Falls  are  situated  just 
below  the  great  easterly  bend  of  the  river  in  the  northwest 
part  of  the  town  of  Moreau.  The  water  flows  in  a  series  of 
rapids  for  three-quarters  of  a  mile  over  a  declining  rocky 
bottom,  and  then  rushes  through  the  narrow  gorge  for  a 
quarter  of  a  mile,  at  the  bottom  of  which  it  plunges  down 
a  nearly  perpendicular  descent  of  sixty  feet.  The  ledge 
of  gneiss  over  which  it  falls  is  convex  in  form,  and  the  water 
is  thereby  broken  in  perfect  sheets  of  snow  white  foam.  A 
few  rods  above  the  last  leap  of  the  water,  and  where  it 
rushes  with  the  greatest  velocity,  the  river  may  be  spanned 
by  a  plank  thirteen  feet  in  length.  At  Glens  Falls,  which 
occur  about  three  miles  above  the  great  southerly  bend  in 
the  river,  in  the  northwest  part  of  Moreau,  the  river  falls 
over  a  broad  shelving  rock,  the  total  descent  being  about 
fifty  feet.  The  beauty  of  this  fall  is  greatly  enhanced  by  two 
natural  piers  of  black  limestone  standing  upon  the  edge 
of  the  precipice,  which  break  the  fall  into  three  channels. 
These  two  are  the  greatest  falls  in  that  section  of  the 
Hudson  traversing  the  eastern  boundary  of  the  county. 

The  eastern  half  of  the  southern  boundary  of  the  county 
runs  through  the  centre  of  the  Mohawk  river.  The  Sacan- 
daga  river,  the  principal  outlet  of  the  largest  lakes  in  the 
southern  part  of  Hamilton  county,  winds  its  tortuous  way 
sluggishly  through  Edinburgh,  Day  and  Hadley,  emptying 
its  waters  into  those  of  the  Hudson  at  Hadley.  The  stream 
is  navigable  for  boats  of  light  draft  from  Northampton,  on 
the  border  of  Fulton  county,  to  Conklingville  Falls  in  Had¬ 
ley,  a  distance  of  twenty  miles,  but  in  recent  years  has  sel- 
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dom  been  navigated.  During  the  Revolutionary  war  the 
inhabitants  of  the  town  of  Edinburgh,  fearing  that  the 
British  troops  might  attempt  to  ascend  the  river,  placed 
a  heavy  chain  across  the  river,  but  the  British  never  made 
the  anticipated  attempt.  Below  the  Conklingville 
1339  Falls  the  river  flows  in  a  series  of  rapids,  between 
high,  rocky  hills,  until  it  reaches  the  Hudson. 
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The  early  industries  of  the  town  of  Hadley  were  unim¬ 
portant.  Jeremy  Rockwell  built  a  grist  mill  at  Hadley  vil¬ 
lage  in  1803,  and  opened  a  store  in  1807.  Soon  after  two 
saw  mills  were  erected  at  Conklingville,  one  each  side  of  the 
Sacandaga  river.  In  1828  Johnson  &  Wait  built  a  dam 
across  the  Sacandaga  at  that  point,  and  in  1831  another 
was  built  by  Isaac  Barber.  Both  were  carried  away  by 
a  flood  in  1848.  A  bridge  at  the  mouth  of  that  river  was 
built  by  Obadiah  Wilcox  in  1813. 


Of  Moreau  there  is  little  to  be  said  as  bearing  on  this 
period.  Almost  the  sole  industies  of  these  times  were  such 
as  were  necessary  to  the  existence  of  the  inhabitants.  In 
1813  a  ferry  was  established  by  one  Tillotson  at  the  great 
bend  in  the  Hudson.  At  this  time  saw  mills  and  grist  mills 
were  about  the  only  enterprises  in  the  town. 
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NAMES  OF  LOCALITIES. 

As  an  appropriate  sequel  to  the  topographical  description 
of  the  town  of  Queensbury,  there  is  herewith  appended  a 
list  of  names  of  places  and  buildings,  the  far  greater  por¬ 
tion  of  which  have  been  met  with  in  the  early  road  surveys 
and  other  town  records. 

To  these  have  been  added  some  obtained  from  the  Wing, 
the  Robards  and  the  Peck  Manuscripts,  and  other  old  family 
papers.  In  a  few  instances  designations  of  modern  or  more 
recently  constructed  buildings  have  been  introduced  both 
for  the  sake  of  illustration,  and  to  give  opportunity  for  a 
fitting  description. 
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Whenever  it  has  been  practicable  to  obtain  them,  dates 
have  been  affixed  to  show  the  contemporaneous  use  and 
application  of  these  terms. 

Austin* s,  Phineas,  mill,  1808.  A  saw  mill  situated  on 
the  outlet  of  the  Big  pond. 

Austin’s,  Solomon,  mill,  1808.  A  saw  mill  situated  on 
the  outlet  of  the  Big  pond. 

Baldwin’s  mill,  1854,7.  A  saw  mill  situated  near  the 
left  bank  of  the  Hudson  river,  on  the  waste  weir  leading 
from  the  Glen’s  Falls  feeder,  about  half  way  between  Glen’s 
Falls  and  Sandy  Hill. 

Bank,  The  First  National  of  Glen’s  Falls. 


OFFICERS. 
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Vice  President,  Augustus  Sherman,  (a)  from  February,  1855 


Original,  Board  op  Directors 


August  Sherman, 


(a)  The  subject  of  this  sketch,  was  born  in  the  town  of 
Arlington,  Vt.,  on  the  eleventh  of  February,  1801.  He  was 
the  son  of  Ware  Darwin,  and  Anna  D.  (Canfield)  Sherman, 
the  latter  of  Arlington,  Vt.,  the  former  from  Conway, 
Mass.,  whence  the  Sherman  family  in  this  country  is  under¬ 
stood  to  have  originated.  By  his  father ’s  side  he  was  nearly 
connected  to  the  distinguished  statesman  and  patriot,  Roger 
Sherman,  of  Revolutionary  fame:  by  the  mother,  to  the 
Rev.  Dr.  Canfield,  the  eminent  divine. 

At  the  tender  age  of  five  years,  his  parents  removed 
first  to  Kingsbury,  N.  Y.,  and  the  following  spring  to  the 
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then  frontier  settlement  of  Fairfield,  now  Luzerne  on  the 
Hudson  river.  His  only  opportunities  for  an  education 
were  derived  from  winter  attendance  upon  such  schools  as 
the  sparsely  settled  lumber  districts  of  our  wilderness  bor¬ 
der  can  afford,  added  to  one  winter’s  schooling  in  his 
native  town. 

The  father  followed  the  mingled  pursuits  of  lumbering 
and  farming,  and  the  son  early  learned  the  necessity  of 
hard  and  exhaustive  application,  to  severe  and  rough  work. 
Before  the  Glen’s  Falls  feeder  was  constructed  he  used  to 
draw  lumber  across  from  Corinth  or  big  falls,  raft  in  cribs 
to  the  bend  and  from  thence  take  it  across  to  Headman’s 
point  above  Fort  Edward;  and  after  the  big  dam  at  that 
place  was  built,  it  was  carried  still  further  down  the  river 
to  Roger’s  landing,  opposite  Schuyler’s  island,  whence  it 
was  rafted  to  market. 

With  the  opening  of  the  Glen’s  Fall  feeder,  he  was  among 
the  first  to  place  a  boat  on  its  waters  for  the  transportation 
of  lumber.  When  but  fifteen  years  of  age,  when  boys  of  the 
present  day  are  next  to  helpless,  he  was  obliged  to  wagon 
lumber  alone  to  Albany,  attending  both  to  sales  and  pur¬ 
chases,  with  the  care  and  thoughtfulness  of  an  adult. 

1344 

Bay ,  Big.  An  expansion  of  the  Hudson  river  above  the 
big  bend. 

Bay ,  Little.  An  enlargement  of  the  Hudson  river  above 
the  Big  bay,  and  a  short  distance  east  from  the  original 
town  boundary. 

Bend,  Big.  A  bold  curve  in  the  Hudson  river  about  three 
miles  above  Glen’s  Falls,  shaped  something  like  the 
letter  U,  and  enclosing  a  peninsula  of  two  or  three 
square  miles. 
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Boom,  the  Big.  A  structure  built  by  the  associated  lumber¬ 
men  of  Fort  Edward,  Sandy  Hill  and  Glen’s  Falls  for 
the  purpose  of  catching  and  securing  the  large  bodies 
of  logs  often  floated  down  by  the  spring  freshets  in 
the  Hudson  river.  It  is  situated  at  the  Big  bend, 
about  three  miles  up  the  river  from  Glen’s  Falls,  and 
is  composed  of  large  logs  and  timbers  bolted  and 
chained  together,  and  supported  by  numerous  piers 
placed  diagonally  and  at  frequent  intervals  across  the 
stream. 

Hearing  Exhibit  No.  79. 
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IH. — Rivers. 

The  Hudson  river  for  more  than  seventy  miles  of  its 
course  sweeps  along  and  washes  the  eastern  border  of  Sara¬ 
toga  County.  The  Hudson  is  fed  by  a  system  of  forest 
branches  that  spread  over  the  whole  mountain  belt  of  the 
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Adirondack  wilderness,  but  only  one  of  these  main  branches 
— the  Sacondaga — enters  the  borders  of  Saratoga  County. 

The  Mohawks  called  the  Hudson  Ska-nek-ta-de,  meaning 
“the  river  beyond  the  open  pines.”  To  the  Mohawks,  when 
going  across  the  carrying-place  from  the  Mohawk  river  at 
Schenectady  to  the  Hudson  at  Albany,  the  latter  river  was 
literally  “the  river  beyond  the  pines,”  and  thus  they  so 
called  it  in  their  language.  Its  Algonquin  name,  however, 
was  Ca-ho-ta-te-a,  meaning  “the  river  that  comes  from  the 
mountains  lying  beyond  the  Cohoes  falls.”  Henry  Hudson, 
its  first  white  discoverer,  translating  its  Algonquin  name, 
called  it  the  “River  of  Mountains.” 


The  Hudson  is  literally  a  “river  of  the  mountains.”  It 
is  born  among  the  clouds  on  the  shaggy  side  of  Mount  McIn¬ 
tyre,  and  in  the  mountain  meadows  and  lakelets  near  the 
top  of  Mount  Marcy,  almost  five  thousand  feet  above  the 
level  of  the  sea.  The  infant  Hudson  is  cradled  in  the  awful 
chasms  of  the  Panther  Gorge,  the  Gorge  of  the  Dial,  and 
in  the  Indian  Pass,  called  by  the  Indians  Da^gah^je-ga-go, 
“the  place  where  the  storm-clouds  meet  in  battle  with  the 
great  serpent.” 

Near  the  centre  of  this  wondrous  chasm  of  the  Indian 
Pass,  high  up  on  the  rugged  side  of  Mount  McIntyre,  two 
little  spings  issue  from  the  rocks  so  near  to  each  other  that 
their  limpid  waters  almost  mingle.  From  each  spring  flows 
a  tiny  stream.  The  streams  at  first  interlock,  but  soon  sep¬ 
arate  and  run  down  the  mountain  side  into  the  chasm,  which 
is  here  two  thousand  nine  hundred  and  thirty-seven  feet 
above  tide.  After  reaching  the  bottom,  one  runs  southerly 
as  the  head-waters  of  the  Hudson,  the  others  northerly  into 
the  St.  Lawrence. 

Upon  the  south  side  of  Mount  Marcy  is  a  little  lake  called 
“Summit  Water”  by  the  old  guides,  and  by  Verplanck 
Calvin,  in  his  Adirondack  survey,  “Tear  of  the  Clouds.” 
This  little  lakelet  is  four  thousand  three  hundred  and 
twenty-six  feet  above  tide-water.  It  is  the  highest  lake- 
source  of  the  Hudson. 
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After  thus  rising  upon  its  highest  mountain  peaks,  the 
Hudson  in  its  wild  course  down  the  southern  slope  of  the 
wilderness  crosses  four  of  the  mountain  chains,  which  all 
seem  to  give  way  at  its  approach,  as  if  it  were  some  way¬ 
ward  child  of  their  own. 

After  bursting  through  the  Palmertown  range,  its  last 
wilderness  mountain  barrier,  it  encounters  in  its  more 
placid  course  to  the  sea  the  great  Appalachian  system  of 
mountains,  and  seems  to  rend  them  from  top  to  bottom. 
Or,  rather,  from  the  natural  head  of  tide-water,  some  two 
miles  above  Waterford,  in  Saratoga  County,  the  Hudson 
virtually  ceases  to  be  a  river  and  becomes  an  estuary,  or  an 
arm  of  the  sea,  in  which  the  tide  throbs  back  and  forth,  and 
on  whose  peaceful  bosom  now  float  the  navies  and  the  com¬ 
merce  of  the  world. 

The  Sacandaga  river  enters  the  county  of  Saratoga  on 
its  western  border,  and  breaking  through  the  mountain  bar¬ 
riers  crosses  the  whole  width  of  the  county,  and  enters  the 
Hudson  on  its  eastern  border.  For  twenty  miles  of  its 
course  before  it  enters  the  Hudson  there  is  a  reach  of  still 
water  which  is  navigable  by  small  steamers.  Sacandaga  is 
an  Indian  name,  signifying  “The  river  of  the  sunken  or 
drowned  lands,”  in  allusion  to  the  large  Vlaie,  or  mountain 
meadow,  through  which  it  runs  just  before  it  reaches  the 
border  of  the  county.  This  great  vlaie  was  the  favorite 
hunting-ground  of  Sir  William  Johnson,  and  near  it  he 
built  his  two  hunting-lodges,  called  the  Fish  House  and  the 
Cottage,  on  Summer  House  Point.* 

*See  “Trappers  of  New  York,”  by  Jeptha  R.  Simms. 
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1349  Naturally,  the  memory  of  the  American  Indian, 
romantic  as  it  is,  was  not  enough  to  cause  a  settle¬ 
ment  in  this  locality.  In  the  course  of  time  the  water  power 
became  very  important,  but  at  first  this  was  not  so,  since 

1  little  of  the  head  and  much  less  of  the  water  could  be  profit¬ 
ably  employed.  It  must  have  been  the  mill,  the  ferry  and 
the  bridge  over  the  falls  which  led  to  the  modest  settlement 
that  slowly  grew  up  along  the  old  military  road  near  the 
cataract.  It  was  not  until  late  in  the  turn  of  the  century 
that  the  possibilities  of  industry  in  this  locality  became  at¬ 
tractive.  The  first  resource  of  the  settler  was  the  nearby 
forest,  which  was  gradually  consumed  locally  and  in  the 
nearest  available  markets.  Rafting  of  logs  and  lumber 
down  the  Hudson  River  was  an  early  occupation  but  there 
were  so  many  rapids  and  hazards  that  this  enterprise 
proved  risky  and  uncertain.  With  the  advent  of  canal  trans¬ 
portation,  the  lumber  business  took  on  an  importance  which 
lasted  until  the  end  of  the  Nineteenth  Century  and 

1350  well  into  the  first  quarter  of  the  Twentieth.  There 
were  many  other  localities  with  forests  and  canal 

transportation  in  those  days  but  Glens  Falls  possessed  one 
!  advantage  which  proved  exceptional  In  course  of  time  it 
was  found  that  the  lime  rock  through  which  the  river  had 
cut  its  bed  offered  an  opportunity  for  the  manufacture  of 
lime  from  the  waste  of  the  saw  mills.  This  combination  of 
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saw  mill  and  lime  kiln,  with  canal  transportation,  was  the 
fundamental  source  of  the  town’s  prosperity  throughout 
this  period. 

•  •*•••**•* 

1351  Holden  assigns  two  dates  for  the  first  settlement. 

In  the  biographical  note  at  the  bottom  of  page  56 
he  writes  of  Abraham  Wing:  “In  1765  he  removed  with  his 
dependents  and  laborers  and  commenced  a  settlement, 
three  log  houses  being  put  up  that  fall  and  winter.”  On 
page  376  of  the  text  he  gives  a  similar  account  but  with 
an  earlier  date:  “In  the  course  of  the  summer  of  the 
following  year  (1763)  an  attempt  was  made  towards  a  per¬ 
manent  settlement  of  the  town.  Mr.  Abraham  Wing  and 
Ichabod  Merritt  moved  from  Dutchess  County  by  slow  and 
toilsome  stages,  and  commenced  the  work  of  pioneers  in 
the  dense,  green  wilderness.”  Perhaps  the  discrepancy 
in  dates  is  due  to  verbal  variations  of  the  tradition,  and 
is  more  apparent  than  real.  Holden  (pp.  375,  376)  in  fact 
gives  evidence  which  serves  to  explain  what  is  really  meant : 
“There  is  no  uncertainty  at  all,  however,  in  the  statement 
that  a  saw  mill  existed,  and  was  in  full  operation  here  at 
the  falls,  as  early  as  1763,  as  appears  by  a  verified  state¬ 
ment  found  among  the  Wing  manuscripts.”  Thus  it  is 
sufficiently  clear  that  Mr.  Abraham  Wing  was  back  the 
next  year  after  the  survey,  presumably  accompanied  by 
his  son-in-law  to  be,  Ichabod  Merritt,  dependents  and  la¬ 
borers;  and  that  their  first  business  was  to  set  up  a  saw 
mill  at  the  falls.  Whether  they  built  log  dwellings  that 
year  or  later,  there  is  no  knowing;  they  might  have  occu¬ 
pied  again  the  huts  at  Halfway  Brook.  As  the  first  town 
meeting  was  not  held  until  May  1766,  perhaps  the  first 
families  did  not  arrive  before  that  spring,  when  prepara¬ 
tions  to  receive  them  were  complete.1  This  program  al- 

l  Salem,  N.  Y.,  is  supposed  to  have  been  settled  in  a  similar  manner  as  the 
one  here  suggested,  for  though  the  (Turner)  patent  was  not  granted  until 
1764,  three  of  the  early  settlers  are  credited  by  local  tradition  with  having 
begun  to  clear  the  land  for  two  summers  previous  to  the  actual  grant  of  land, 
returning  home  each  winter  and  finally  settling  permanently  on  the  land  in 
1764. 
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lowed  time  for  clearing  some  land  and  erecting  comfortable 
if  rnde  log  bouses.  During  1763-5  the  men  may  have  re¬ 
turned  home  for  the  winters,  leaving  the  mill  and  logging 
operations  to  the  mill  superintendent.  Confirmation  of  the 
view  that  Mr.  Wing  did  not  remove  until  the  spring 
1352  of  1766  is  contained  in  the  two  mill  deeds  preserved 
by  E olden  in  notes  to  pages  376-379.  In  the  first 
deed,  that  is,  of  one-half  share  in  the  sawmill  from  Nehe- 
miah  Merritt  dated  October  10,  1765,  Abraham  Wing,  the 
grantee,  is  still  described  as  a  resident  of  Beekman’s  Pre¬ 
cinct  in  Dutchess  County.  In  the  deed  of  the  undivided 
mill  lot  to  Abraham  Wing  from  six  proprietors,  executed 
March  7, 1766,  Wing  is  said  to  be  “late  of  Dutchess  County, 
now  resident  in  Queensbury  township,  Albany  County.” 
If  these  recitals  are  to  be  relied  upon,  Mr.  Wing  actually 
removed  between  October  1765  and  March  1766. 

Perhaps  a  second-saw-mill  was  erected  in  Queensbury 
during  the  year  1764,  also  before  the  arrival  of  the  fam¬ 
ilies  of  the  pioneers.  Moses  Clement  hired  Moses  Phillips 
by  agreement  dated  July  9,  1764,  to  build  a  sawmill  with 
the  help  of  one  journeyman  and  one  prentice  at  so  much 
per  day  each.  ( Holden ,  374.)  In  March  or  April,  1765 
an  action  seems  to  have  been  begun  to  recover  an  unpaid 
balance  due  on  this  contract.  (Holden  (p.  375)  conjectures 
that  this  mill  was  located  near  the  mouth  of  Cold  Brook 
at  the  eastern  boundary  of  the  town,  power  being  supplied 
by  a  wing  dam  extending  to  the  island  in  the  Hudson  near 
the  left  bank  but  he  cites  no  authority  and  gives  no  reasons 
for  this  conjecture.  These  two  saw  mills  must  have  been 
primitive.  Presumably  the  water  wheels  were  of  the 
simplest  undershot  type,  likewise  the  saws,  as  nothing 
more  could  have  been  afforded.  It  is  perhaps  safe  enough 
to  assume  that  the  water  wheel  was  directly  connected  to 
the  saw  by  a  long  wooden  lever  or  pitman,  giving  the  nec¬ 
essary  up  and  down  motion  to  the  saw,  which  was  set  in. 
a  simple  frame.  The  frame  probably  worked  in  grooves 
on  posts  which  served  as  guides  and  held  the  frame  steady 
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while  in  motion.  The  carriage  for  the  log  was  simple, 
probably  worked  by  hand  levers.  A  mill  of  this  sort  could 
cut  between  five  hundred  and  one  thousand  feet  a  day  and 
was  cheap  in  operation.  It  is  not  likely  that  much  lumber 
was  sawed  except  as  ordered,  and  probably  few  logs 

1353  were  kept  in  stock.  As  logs  in  the  river  require 
booms  and  piers  to  hold  them,  most  likely  the  near¬ 
est  trees  were  cut  first  and  hauled  to  the  saw  mill  without 
being  floated.  In  course  of  time  the  settlers  may  have 
hauled  their  logs  to  the  mill  in  winter,  to  be  sawed  in  the 
spring  and  summer.  Before  many  years  these  rude  saw 
mills  became  numerous,  being  located  on  small  streams 
and  pond  outlets  scattered  over  the  township.  Logs  were 
floated  downstream  very  early. 

Lord  Bellomont  in  a  letter  to  the  Lords  of  Trade,  in 
London,  said:  “Mr.  Dellius  has  lately  had  90  masts  cut  on 
his  largest  grant,  and  that  on  the  bank  of  a  river  that 
runs  into  Hudson  River,  and  they  floated  down  to  New 
York  without  any  charge  to  him;  the  biggest  was  but  26 
inches  in  diameter,  but  I  am  told  there  are  much  larger 
on  that  land  and  an  infinite  number  of  them  and  ’tis  said 
too,  the  timber  there  is  much  firmer  than  that  at  Pescataque 
and  more  solid.”  {Col.  Doc.  History  of  N.  Y.,  Vol.  4,  p. 
592 — May  29,  1699.)  In  due  time  lumber  was  floated  down 
the  river  also,  but  the  falls  were  difficult  obstacles  requir¬ 
ing  portages.  ( Holden ,  p.  105.)  Mrs.  Grant  describes  the 
rafting  of  lumber  down  the  Hudson  in  her  day;  Holden 
(p.  377)  dates  her  account  in  1758  but  evidently  that  is 
too  early,  for  she  is  writing  quite  plainly  of  the  season 
following  the  repeal  of  the  stamp  act,  i.  e.,  March  1766. 
{Memoirs  of  An  American  Lady  by  Mrs.  Anne  Grant,  p. 
323,  ed.  of  1808.) 

1354  EARLY  TRANSPORTATION 

The  industrial  wealth  of  Glens  Falls  was  founded  upon 
lumber  and  lime.  In  1764,  or  about  the  time  that  Abraham 
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Wing  built  his  saw  mill  on  what  is  now  Glens  Falls,  the 
present  city  of  New  York  had  been  settled  some  150  years. 
The  increase  of  population  and  industrial  activity  naturally 
created  an  active  market  for  lumber  in  that  city  and  year 
by  year  the  local  supply  diminished  and  the  mills  were 
forced  to  go  farther  up  the  river  for  their  supply  of  raw 
material.  An  enormous  reserve  of  timber  of  course  ex¬ 
isted  not  far  from  New  York  but  the  price  paid  at  that  time 
would  not  permit  of  transportation  other  than  by  water 
and  thus  timber  at  Glens  Falls,  two  hundred  miles  from 
that  city,  was  in  greater  demand  than  a  supply  of  say 
fifty  miles  distance  but  not  located  on  a  navigable  stream. 

The  first  lumbering  operation  in  this  vicinity  is  described 
in  a  letter  by  Lord  Bellomont,  colonial  governor  of  New 
York,  to  the  Lords  in  Trade  at  London  regarding  a  large 
grant  of  land  to  the  Reverend  Godfredius  Dellius,  which 
included  the  site  of  Glens  Falls.  The  communication,  dated 
1699,  stated  that  the  writer  understood  there  were  as  good 
pines  for  ship  masts  on  this  land  as  were  to  be  found  in 
New  Hampshire  and  that  they  might  be  floated  all  the  way 
to  New  York  with  little  or  no  expense.  Dellius,  by  way  of 
essay,  had  lately  floated  ninety  masts  to  near  New  York, 
the  largest  of  which  measured  twenty-six  inches  in  diam¬ 
eter,  and  he  proposed  to  continue  such  business.  The 
source  of  this  shipment  was  probably  at  or  a  few  miles 
below  Fort  Edward  but  the  venture  was  short  lived  be¬ 
cause  Bellomont  succeeded  in  having  the  Dutch  domine’s 
grant  vacated  soon  afterwards.  It  became  a  custom  in 
making  later  grants  to  reserve  all  pine  trees  measuring 
twenty-four  inches  in  diameter  or  more  as  masts  for  the 
king’s  navy. 

It  was  not  however  until  after  the  Revolution  that  any 
amount  of  timber  was  rafted  from  the  vicinity  of 
1355  Glens  Falls,  although  Mrs.  Grant  in  her  Memoirs  of 
an  American  Lady  mentions  timber  rafts  in  the  river 
at  Albany  during  the  year  1758.  In  the  old  days  much 
of  the  timber  from  the  south  bank  of  the  river  was  drawn 
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on  sledges  during  the  winter  along  a  road  that  passed  the 
old  Conrad  Ollendorf  tavern  in  Moreau  to  a  rollway  oppo¬ 
site  Deadman’s  Point  at  Fort  Edward.  Here  it  was 
formed  into  cribs  or  small  rafts  which  in  turn  were  hound 
together  in  large  rafts  ready  for  the  spring  freshets  to 
carry  them  down  the  river.  When  the  water  did  not  per¬ 
mit,  the  larger  rafts  had  to  be  broken  up  above  the  Fort 
Miller  rapids  and  the  cribs  reassembled  below  the  rough 
water.  It  should  also  be  remembered  that  the  early  saw 
mills  erected  here  soon  after  the  French  and  Indian  War 
were  for  the  convenience  of  the  settlers,  since  sawed  lum¬ 
ber  did  not  lend  itself  to  rafting,  and  transportation  to  any 
great  distance  by  road  at  that  time  was  not  practical. 

•  •*•***•*• 

1356  The  canal  era  marked  the  most  revolutionary  de¬ 
velopment  in  American  transportation  that  had 
taken  place  up  to  its  inception.  The  Champlain  Canal, 
connecting  the  Hudson  River  at  Waterford  and  Lake 
Champlain  at  Whitehall,  was  surveyed  in  1817 ;  construc¬ 
tion  was  begun  June  10,  1818,  and  the  project  completed 
September  10,  1823,  or  two  years  before  the  Erie  Canal 
was  fully  opened.  It  followed  generally  the  route  orig¬ 
inally  suggested  by  General  Philip  Schuyler  when  he  or¬ 
ganized  the  Northern  Inland  Lock  Navigation  Company 
in  1795.  Some  work  was  done  in  constructing  this  project 
but  it  was  eventually  abandoned  for  lack  of  funds.  Both 
the  Champlain  Canal  and  Schuyler’s  plan  utilized  the 
Hudson  to  Fort  Edward,  and  Wood  Creek  from  Fort  Ann 
to  Whitehall.  In  1825,  Governor  DeWitt  Clinton  recom¬ 
mended  to  the  legislature  of  New  York  State  that  the  canal 
and  river  be  made  navigable  for  steam  boats  as  far  north 
as  Fort  Edward  and  likewise  included  in  his  recommenda¬ 
tions  that  the  Battenkill  be  made  so,  as  far  as  the  Vermont 
line.  While  both  of  these  projects  never  matured,  the 
canal  was  improved  by  abandoning  slack  water  navigation 
in  the  river  and  constructing  a  separate  channel  from 
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Schuylerville  to  Fort  Edward.  This  improvement  was 
begun  in  1826,  and  finished  the  following  year.  Despite 
the  intense  desire  on  the  part  of  most  of  our  citizens  for 
the  canal,  yet  there  was  considerable  opposition  on  the 
part  of  a  large  number  of  persons  engaged  in  teaming 
goods  back  and  forth  along  the  highways  at  this  time.  This 
opposition  broke  down  after  the  canal  was  built  when  it 
was  found  that  such  employment  increased  since  many 
goods  shipped  by  canal  had  to  be  drawn  back  and  forth  to 
the  towns  situated  off  the  canal  route,  as  for  example  Glens 
Falls  before  the  feeder  was  made  navigable ;  moreover  the 
canal  was  closed  during  the  winter  months  and 
1357  transportation  then  had  to  rely  entirely  upon  team¬ 
ing  as  in  the  past. 

When  the  Champlain  Canal  was  opened  the,  then,  sum¬ 
mit  level  was  fed  from  the  Hudson  river  at  Fort  Edward 
by  a  feeder.  This  level  was  obtained  by  means  of  a  dam 
nine  hundred  feet  long  and  twenty-eight  feet  high.  In  the 
fall  of  1822,  this  dam  was  partially  carried  away  and  navi¬ 
gation  was  interrupted  for  a  time.  The  cost  of  this  dam 
and  the  repairs  was  $92,000.00.  At  that  time  there  was 
no  canal  between  Fort  Edward  and  Fort  Miller,  boats  pass¬ 
ing  between  these  points  on  the  slack  water  of  the  Hudson, 
entering  and  leaving  the  canal  at  Fort  Edward  by  the 
passage  of  three  locks.  The  canal  at  that  time  ran  through 
what  is  now  State  Street  in  Fort  Edward,  thence  across 
Broadway  and  into  the  river.  This  arrangement  was  aban¬ 
doned  in  1828,  and  the  new  canal  route  opened  along  the 
east  bank  of  the  river  to  Fort  Miller.  The  completion  of 
the  Glens  Falls  feeder  in  1832,  had  rendered  the  feeder  and 
big  dam  at  Fort  Edward  unnecessary  and  in  1845  the  state 
sold  the  dam  and  certain  water  rights  to  a  group  of  citizens 
in  Fort  Edward.  The  height  of  the  dam  was  cut  down  to 
sixteen  feet  and  the  available  water  power  was  the  means 
of  bringing  a  number  of  new  industries  to  that  village. 
(See  History  of  Washington  County,  N.  Y.,  PhiL,  1878,  p. 
318.) 
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The  Glens  Falls  feeder  was  surveyed  in  1823,  begun  in 
1824,  and  at  first  acted  strictly  as  a  feeder  of  water  to  the 
main  canal  but  in  1832,  it  was  opened  to  navigation  and 
boats  were  enabled  to  dock  at  Glens  Falls  alongside  the 
saw  mills  and  lime  kilns.  The  state  dam  which  supplied 
the  feeder  with  water  was  770  feet  long  and  twelve  feet 
high.  Until  1845,  only  one  boat  could  navigate  the  channel 
at  a  time,  turnouts  being  provided  at  frequent  intervals, 
but  that  year  the  feeder  was  widened  so  that  boats  could 
pass  in  the  channel.  The  building  of  this  portion  of  the 
canal  reacted  unfavorably  upon  the  business  prosperity 
of  Caldwell  (now  Lake  George)  but  proved  a  distinct  ad¬ 
vantage  to  Glens  Falls’  commerce.  The  canal  furnished 
cheap  and  direct  transportation  to  the  increasing  markets 
along  the  Hudson  but,  despite  the  early  saw  mills 
1358  erected  at  Glens  Falls,  it  was  not  until  this  period 
began  that  the  large  mills  were  built  and  the  in¬ 
dustry  became  of  great  importance.  By  1860,  one  mill 
alone  at  the  state  dam  had  twelve  gates  and  250  saws  in 
operation. 

“In  1834,  Mr.  Cool  carried  to  market  the  first  lime  ex¬ 
ported  from  Glens  Falls.  The  second  lot  went  in  bins  on 
a  canal  boat.  Pownal  Shaw  manufactured  lime  before  Mr. 
Cool,  his  kiln  being  located  between  the  canal  and  river, 
nearly  opposite  the  Norris  kiln.  Cool’s  first  kiln  was  built 
on  the  site  of  the  one  now  nearest  the  village.  In  1837,  a 
shipment  was  sent  by  water  to  Charleston,  S.  C.  and  later 
large  quantities  went  to  Mobile  and  New  Orleans  as  well 
as  New  York  and  other  near  by  points.”  (Mss.  in  Dr. 
A.  W.  Holden’s  papers.) 

During  the  remainder  of  the  nineteenth  century  the  canal 
in  this  part  of  the  state  was  gradually  improved.  Politics 
and  agitation  for  improvements  in  construction  and  opera¬ 
tion  of  the  “big  ditch”  by  local  manufacturers  and  civic 
committees  kept  the  papers  of  the  time  filled  with  canal 
news.  In  February  1867,  a  meeting  was  held  at  Glens  Falls 
which  was  attended  by  representative  citizens  to  consider 
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the  building  of  a  canal  from  Long  Lake  in  the  Adirondacks 
to  the  “upper  waters  of  the  Hudson  River”  for  the  purpose 
of  bringing  out  logs  from  this  district  through  a  series  of 
dams  and  locks.  It  was  called  the  Northern  New  York 
Lake  &  River  Company  and  a  charter  had  been  issued  by 
the  legislature  in  1865,  but  nothing  was  ever  done  in  the 
way  of  actual  construction. 

In  1859,  a  citizens  meeting  was  held  at  G-lens  Falls  to 
petition  the  legislature  regarding  the  improvement  of  the 
feeder,  it  being  claimed  that  because  of  leaks,  narrow  places 
in  the  channel,  sand  bars  and  low  water,  it  was  impossible  to 
carry  on  navigation  in  an  expeditious  manner.  The  local 
mills  also  claimed  to  have  suffered  through  lack  of  water 
caused  by  these  leaks.  Some  members  of  the  committee 
appointed  at  this  meeting  were  D.  Y.  Brown,  Sanford  Cof¬ 
fin,  Jerome  Lapham,  H.  R.  Wing,  J.  B.  Cool  and  A.  W. 
Morgan.  In  1867,  and  later  years,  the  project  of  enlarging 
the  Champlain  division  to  make  it  passable  for  ships  was 
frequently  agitated  but  the  present  barge  canal  is  the  near¬ 
est  we  have  arrived  to  such  a  goal,  although  the  subject 
is  revived  almost  annually  in  this  state. 

1359  Few  persons  living  today  have  any  idea  of  the  im¬ 
portance  to  local  industry  of  the  old  Champlain 
Canal  during  the  past  century.  There  are  some  still  living 
who  can  remember  the  period  of  change  when  the  railroads 
were  gradually  winning  the  transportation  business  from 
the  canals  because  of  the  demand  for  quicker,  if  more  ex¬ 
pensive,  transportation  made  imperative  by  the  quicken¬ 
ing  tempo  of  American  life.  In  looking  through  the  files 
of  contemporary  newspapers  we  are  astonished  by  the 
large  volume  of  goods  carried  in  this  manner  during  each 
season  and  in  the  following  paragraph  we  have  briefly 
noted  some  of  these  facts. 

The  assessment  of  property  cleared  through  the  collec¬ 
tors  office  at  Glens  Falls  during  1853  was — Boards  and 
scantling  36,895,490  feet;  timber  313,470  cubic  feet;  butter 
6,481  lbs. ;  hides  3200 ;  leather  3,581,126  lbs. ;  stone,  lime  and 
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clay  61,084,411  lbs. ;  miscellaneous  merchandise  601,887 
lbs.;  sundries  4,369,875  lbs.;  total  tons  cleared  105,318; 
value,  $1,111,869;  number  of  clearances  issued  1,612;  total 
tolls  received  $12,710.22.  (Many  specific  items  of  smaller 
amount  have  been  omitted  from  this  list.)  This  same  year 
there  was  brought  into  this  port  a  total  of  6,279  tons  of 
varied  goods  valued  at  $563,960.  Tolls  at  the  Whitehall 
office  for  the  week  only,  ending  June  30, 1867,  were  $5,185.72 
and  for  the  month  of  June  $12,890.42.  This  same  year 
the  county  of  Washington  raised  for  shipment  over  a  mil¬ 
lion  bushels  of  potatoes  of  which  800,000  bushels  were 
shipped  by  canal  or  rail.  The  price  was  eighty  cents  per 
bushel  on  an  average.  The  Sandy  Hill  Herald  of  July  3, 
1868,  said  that  since  the  opening  of  navigation  Orson  Rich¬ 
ards  had  already  shipped  three  hundred  boat  loads  of  lum¬ 
ber  from  that  village.  Up  to  August  14,  1879,  a  total  of 
18,206  tons  of  coal  had  been  received  by  canal  in  Fort  Ed¬ 
ward,  Sandy  Hill  and  Glens  Falls.  In  1879,  the  price  of 
potatoes  had  dropped  to  thirty-five  cents  per  bushel  and 
from  150  to  200  wagon  loads  per  day  were  being  brought 
into  Fort  Edward  for  canal  shipment.  This  same  year  the 
canal  boat  J.  H.  Ballard  arrived  at  Whitehall  from  Canada 
with  162,400  feet  of  white  pine  lumber,  “the  largest  load 
ever  locked  into  the  canal.’ 9  In  1878,  a  total  of  24,- 
1360  038,960  feet  of  lumber  was  cleared  at  Whitehall. 

This  year  the  Morgan  Lime  Company  of  Glens  Falls 
launched  several  boats,  all  measuring  ninety  feet  long,  ten 
and  a  half  feet  deep  and  with  a  capacity  of  145  tons.  In 
1877,  the  number  of  boats  passed  through  the  Fort  Ed¬ 
ward  lock  from  July  1,  to  August  10,  was  reported  at  1,931 ; 
and  for  nineteen  days  in  October,  1887,  the  total  was  917 
boats ;  and  for  the  corresponding  days  in  November,  1,027. 

The  Glens  Fails  Republican  in  April,  1880,  stated  that 
eighty-five  canal  boats  then  found  employment  from  Glens 
Falls  alone.  These  boats  had  a  carrying  capacity  of  from 
one  hundred  and  twenty  to  one  hundred  and  fifty  tons.  A 
week  was  consumed  in  making  a  trip  to  Albany  and  return 
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and  about  ten  days  to  New  York  and  return.  The  average 
work  annually  performed  by  each  boat  was  twenty-two 
trips,  long  and  short,  with  an  average  movement  of  nearly 
three  thousand  tons  by  each  boat  or  more  than  two  hun¬ 
dred  and  fifty  thousand  tons  for  the  fleet.  The  average 
price  per  ton  for  freight  to  Albany  was  about  sixty  cents 
and  to  New  York  from  $1.10  to  $1.20,  per  ton.  The  annual 
earnings  of  the  fleet  for  outward  bound  freight  was  esti¬ 
mated  at  over  $240,000  and  about  three  hundred  and  fifty 
persons  were  employed  on  the  boats. 


1361  HIGH  WATER 

“The  warm  south  wind  which  prevailed  for  several  days, 
and  the  recent  rains  rapidly  melted  the  large  body  of  snow 
in  the  northern  woods,  and  the  floods  came  raising  the  river 
higher  than  has  ever  been  known  within  the  memory  of 
the  oldest  inhabitant.  At  this  place  the  water  in  the  Hud¬ 
son  raised  Monday  night  and  Tuesday  at  the  rate  of  two 
inches  an  hour,  and  is  now  six  or  eight  feet  higher  than 
usual.  Some  of  the  side  booms  broke  and  thousands  of 
logs  were  swept  over  the  falls,  and  fears  are  entertained 
for  the  safety  of  the  1  big  boom.’  On  Wednesday  the  mid¬ 
dle  support  of  the  bridge  was  carried  away  and  a  portion 
of  the  stone  abutment  on  this  side  fell  out,  endangering  the 
bridge.  Timbers  were  immediately  hauled  to  the  place 
and  chained  to  the  bridge,  one  end  resting  upon  the  bank, 
supported  by  props,  and  braces,  to  save  if  possible,  the 
main  bridge,  in  case  the  abutment  was  carried  out  Dur¬ 
ing  the  day  the  huge  piers  above  the  dam  were  removed, 
and  yesterday  morning  the  * bulk-head’  above  the  mills  on 
this  side  gave  way,  letting  the  flood  through  the  mills  and 
street  this  side,  making  a  deep  channel  in  front  of  the 
old  stone  mill  .  .  .  Soon  part  of  the  Wing  saw-mill  went 
down,  and  on  rushed  the  mad-tide,  roaring,  plunging  and 
foaming,  over  the  falls,  constantly  increasing  in  volume  and 
power,  bearing  upon  its  surface  the  wrecks  of  buildings 
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and  bridges,  with  logs,  lumber,  and  broken  booms,  making 
a  grand  and  awful  scene,  which  was  witnessed  by  large 
crowds  of  people.  We  learn  that  many  bridges  have  been 
swept  away,  and  much  property  destroyed  in  other  places 
along  the  river.  It  is  reported  that  the  bridge  at  Fort  Ed¬ 
ward,  one  of  the  mills  at  Sandy  Hill,  and  nearly  all  the 
logs  at  the  latter  place  have  been  carried  down.  Also  two 
bridges  at  Warrensburgh,  and  all  but  one  on  the  Schroon 
river  are  gone.”  ( Glens  Falls  Messenger ,  Apr.  23,  1869.) 

*•*•*•*••* 

1362  SAW  MILLS 

“The  northern  lumber  firms  are  busy  drawing  logs  upon 
the  banks  of  the  upper  Hudson.  Col.  Van  Dusen,  Finch, 
Pruyn  &  Co.,  and  the  Morgan  Lumber  Co.,  Glen’s  Falls; 
W.  Bloomingdale  of  Sandy  Hill ;  Bradley  &  Underwood  of 
Fort  Edward,  and  Lemon  Thompson  of  Fort  Miller  have 
each  from  75,000  to.  100,000  logs  skidded.”  ( Glens  Falls 
Messenger,  Jan.  10, 1879.) 


“The  saw  mill  across  the  river  owned  by  the  Morgan 
Lumber  Co.,  and  known  as  the  1  Upper  Mill,’  is  to  be  re¬ 
moved  and  replaced  by  a  more  modern  structure.  Work 
will  be  commenced  in  about  two  weeks  and  completed  some¬ 
time  in  the  fall.”  ( Glens  Falls  Messenger,  Jan.  27, 1879.) 
•  ••••**••• 

Hearing  Exhibit  No.  87 

1458  FIRST  ANNUAL  REPORT  OF  THE 
FOREST  COMMISSION 

of  the  State  of  New  York 

For  the  Year  1885 

•  •••••••  •  • 

1462  “Glens  Falls  is  the  great  sawing  center  for  the 
lumber  cut  upon  the  Upper  Hudson.  This  business 
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here  lias  passed  the  point  of  maximum  prosperity  and  be¬ 
gun  to  decline,  not  that  there  was  any  necessity  for  any 
diminution  of  the  yearly  crop  of  logs  from  this  field,  if  the 
forest  could  be  protected  from  devastating  fires. 


1463  “Thirty  or  forty  years  ago  it  was  thought  that  all 
the  accessible  spruce  in  the  valley  of  the  Upper  Hud¬ 
son  had  been  harvested,  but  there  is  today  nearly  as  much 
sawed  at  Glens  Falls  as  there  was  at  that  time.  At  that  time 
nearly  all  the  timber  standing  near  this  river  and  its  large 
tributaries  had  been  cut.  Such  as  stood  five  or  ten  miles 
back  from  these  streams  and  all  that  was  growing  in  the 
valleys  of  the  smaller  streams,  or  higher  up  the  mountain 
slopes,  would  not  pay  the  cost  of  hauling  to  the  larger 
streams;  but  this  is  the  timber  which  now  furnishes  the 
present  supply.  Logs  are  now  driven  out  of  streams  which 
were  then  thought  incapable  of  being  driven.  By  damming 
streams  so  small  that  they  may  almost  dry  up  in  midsum¬ 
mer,  throwing  the  logs  into  their  courses  during  the  winter, 
either  above  or  below  the  dams,  and  in  spring  time,  when 
the  dams  are  pouring  with  the  floods  resulting  from  the 
melting  of  deep  mountain  snow,  tipping  the  planks  of  the 

dams  and  letting  loose  the  torrents,  the  logs  from  re- 

1464  mote  places  are  got  out  to  the  large  rivers  where  they 
can  be  driven.  All  the  rivers  of  this  region,  however, 

are  steep  and  rocky.  The  logs  come  down  with  their  ends 
badly  battered,  and  often  with  gravel  and  fragments  of  rock 
driven  into  the  ends  in  a  manner  to  injure  the  saws.  They 
must,  therefore,  be  ‘ butted ’  before  being  sawed;  that  is,  a 
thin  section  cut  from  each  end,  and  on  this  account  the  logs 
are  cut  in  the  woods  four  inches  or,  for  the  worst  streams, 
six  or  more  inches  longer  than  the  standard  length. 

“The  standard  length  for  all  logs  brought  down  the  Hud¬ 
son  is  thirteen  feet.  The  character  of  these  streams  is  such 
that  long  logs,  for  spars  or  other  purposes,  cannot  be  safely 
driven  through  them.  Such  sticks  are  certain  to  get  fas- 


tened  among  the  rocks  and  cause  bad  jams.  As  already 
stated,  the  lumber  business  upon  the  Upper  Hudson  is  well 
advanced  in  its  decline,  and  a  score  of  years  hence  it  must 
become  insignificant  under  the  practice  now  pursued,  and 
the  future  of  this  valley  gives  little  promise  of  prosperity; 
the  soil  is  inferior  in  quality  and  not  adapted  to  agriculture, 
while  the  timber,  once  the  chief  source  of  its  prosperity,  is 
nearly  exhausted. 

•  •••••••  •• 

1465  EEPOETS  OF  SPECIAL  AGENTS  BY 

COUNTIES 

•  •••••••  •• 

1472  WARREN  COUNTY 

Oregon, — A  resident  says:  “If  •  the  people  who  have 
squatted  on  State  lands  should  be  driven  off,  there  would 
be  a  great  many  paupers  in  this  county.  The  State  lands 
in  this  section  are  entirely  skinned  of  their  timber ;  the  pine 
was  cut  off  a  great  many  years  ago.  Parties  interested  bid 
in  the  State  lands,  cut  off  all  merchantable  timber  and  then 
let  the  lands  pass  into  the  hands  of  the  State  by  default  of 
taxes.  The  Morgan  Lumber  Company  are  lumbering  in 
this  section.  A  large  number  of  men  who  make  guiding  a 
business  in  summer,  find  employment  with  the  loggers  in 
the  winter. 

•  •••••••  •  • 

1473  “The  third  important  place  on  the  canals  where 
the  water  supply  should  demand  special  attention  is 

the  Glens  Falls  feeder,  on  the  Champlain  canal.  Naviga¬ 
tion  on  this,  from  the  feeder  to  Fort  Ann,  north  a  distance 
of  about  ten  miles,  and  from  the  feeder  to  the  Saratoga 
dam,  south  a  distance  of  about  twelve  miles,  is  kept  up  by 
water  from  the  Hudson,  by  damming  the  water  at  Glens 
Falls,  which  is  taken  through  the  Glens  Falls  feeder,  a  dis¬ 
tance  of  twelve  miles.  Navigation  on  the  Champlain  canal 
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is  entirely  dependent  on  this  supply ,  the  feeder  level  being 
a  summit  leveL 

“Observation  has  shown  that  the  supply  of  water  in  the 
upper  Hudson  is  failing.  During  last  season  the  guard 
gates  at  the  head  of  the  Glens  Falls  feeder  were  opened 
full  width,  for  the  consecutive  days  of  one  whole  month, 
as  also  many  other  days  during  the  season  of  navigation, 
during  which  time  all  the  water  of  the  Hudson  has  been 
taken  into  the  canal,  with  barely  sufficient  water  for  navi¬ 
gation. 

“I  would  respectfully  suggest  the  construction  of  one  or 
more  reservoirs,  of  sufficient  capacity  to  overcome  any 
emergency  that  may  arise  from  lack  of  water/ ’  (Report  of 
James  Shanahan,  Supt.  1884.) 


Hearing  Exhibit  No.  88 

(Extracts) 

1475  Third  Annual  Report 

of  the 

» 

Commissioners  of  Fisheries, 

Game  and  Forests 

of  the 

State  of  New  York. 

•  ••••••••♦ 

1477  It  is  interesting  to  note  that  the  product  of  the 
Glens  Falls  district,  which  in  1883  amounted  to  164,- 
400,000  feet,  has  fallen  to  63,683,928  feet  in  1897.  This  is 
easily  understood  when  one  recalls  to  mind  the  large  forest 
areas  along  the  valleys  and  tributaries  of  the  Hudson, 
Schroon  and  Sacandaga  Rivers,  from  which  all  the  spruce, 
pine,  and  hemlock  has  been  removed,  leaving  but  a  small 
supply  of  sawing  timber  and  pulpwood  for  future  opera¬ 
tions.  In  fact,  aside  from  the  State  Preserve,  there  are  not 
80,000  acres  of  unlumbered  forest  left  on  the  Hudson  water¬ 
shed. 


Hearing  Exhibit  No.  89 
1478  Fifth  Annual  Report 

of  the 

Commissioners  of  Fisheries, 

Game  and  Forests 

of  the 

State  of  New  York. 

•  ••••••••• 

1480  The  output  of  sawed  lumber  by  districts,  not  includ¬ 


ing  pulpwood,  is : 

Glens  Falls  District — Upper  Hudson, .  52,683,436 

Clinton,  Essex  and  Franklin  Counties,  ....  61,685,633 

St.  Lawrence  County, .  63,230,558 

Jefferson,  Lewis  and  Oneida  Counties,  ....  36,940,997 

Herkimer  and  Fulton  Counties, .  37,638,000 


252,178,624 

The  latter  figures  refer  to  the  localities  in  which  the  saw¬ 
mills  are  situated  rather  than  the  districts  from  which  the 
logs  were  taken.  The  mills  at  Glens  Falls,  and,  also,  in  St. 
Lawrence  county,  get  a  large  part  of  their  stock  from  Ham¬ 
ilton  county;  and  the  mills  in  Lewis  county  are  stocked 
largely  from  timber  lands  in  Herkimer. 

The  Glens  Falls  district,  in  which  the  mills  are  supplied 
with  logs  that  come  down  the  upper  Hudson,  Schroon  and 
Sacandaga  rivers,  shows  a  remarkable  decrease  in  produc¬ 
tion,  which  tells  plainly  of  the  disappearance  of  the  merch¬ 
antable  timber  on  the  Hudson  watershed.  This  is  apparent 
on  referring  to  the  statistics  showing  the  amount  of  logs 
received  each  year  at  the  Glens  Falls  boom.  The  figures  as 
taken  from  the  books  of  the  Boom  Company  are : 
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YEARS 

MARKET  LOGS 

1851, . 

.  132,500 

1852, . 

.  345,400 

1853, . 

.  303,000 

1854, . 

.  297,000 

1855, . 

.  302,500 

1856, . 

.  292,500 

1857,  . 

.  298,000 

1481  1858,  . 

.  332,000 

1859,  . 

.  400,000 

1860, . 

.  353,000 

1861, . 

.  300,000 

1862, . 

.  300,000 

1863, . 

. 310,000 

1864, . 

.  279,000 

1865, . 

.  292,000 

1866, . 

.  507,000 

1867, . 

.  832,000 

1868, . 

.  600,000 

1869, . 

.  543,000 

1870, . 

.  687,000 

1871, . 

.  551,000 

1872, . 

.  1,069,000 

1873, . 

.  824,000 

1874, . 

.  446,000 

1875, . 

.  563,000 

1876, . 

.  575,500 

1877, . 

. €74,000 

1878, . 

.  599,000 

1879, . 

.  732,000 

1880, . 

.  683,000 

1881, . 

.  770,000 

1882, . 

. .  584,000 

1883, . 

.  822,000 

1884, . 

.  714,429 

1885, . 

.  752,964 

EQUIVALENT 
IN  FEET,  B.  M. 

26,500,000 

69,080,000 

60,600,000 

59,400,000 

60,500,000 

58,500,000 

59,600,000 

66,400,000 

80,000,000 

70,600,000 

60,000,000 

60,000,000 

62,000,000 

55,800,000 

58,400,000 

101,400,000 

166,400,000 

120,000,000 

108,600,000 

137,400,000 

110,200,000 

213,800,000 

164,800,000 

89,200,000 

112,600,000 

115,100,000 

134,800,000 

119,800,000 

146,400,000 

136,600,000 

154,000,000 

116,800,000 

164,400,000 

142.885.800 

150.592.800 


equivalent 

tears 

MARKET  LOGS 

IN  FEET,  B.  M. 

1886, . 

.  564,472 

112,894,400 

1887, . . 

.  616,045 

123,209,000 

1888, . 

. 610,880 

122,176,000 

1889, . 

. 611,084 

122,216,800 

1890, . 

.  555,941 

111,188,200 

1891, . 

.  604,751 

120,950,200 

1892, . 

.  740,339 

148,067,800 

1893, . 

.  539,198 

107,839,600 

1894, . 

.  382,864 

76,572,800 

1895, . 

.  360,590 

72,118,000 

1896, . 

.  387,144 

77,428,800 

1897, . 

. 315,928 

63,185,600 

1898, . 

.  340,101 

68,020,200 

1899, . 

.  271,709 

54,341,800 

1900, . 

.  282,771 

56,554,200 

1482  The  apparent  irregularity  in  the  increase  or  de¬ 
crease  as  shown  in  certain  years  is  due  in  some  in¬ 
stances  to  dry  seasons  which  prevented  the  year’s  stock  of 
logs  from  reaching  the  G-lens  Falls  boom,  part  of  the  drives 
having  been  1  ‘hung  up.”  For  this  reason  the  figures  for 
some  years  are  smaller  than  they  otherwise  would  be,  with 
a  corresponding  increase  the  next  season. 

•  ••••••••* 

Hearing  Exhibit  No.  90 

1483  Sixth  Annual  Report 

of  the 

Forest,  Fish  and  Game 
Commission 


of  the 

State  of  New  York. 


M 
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History  of  the  Lumber  Industry  in 
the  State  of  New  York. 


by  william  f.  fox. 


The  Lumber  Market  a  Century  Ago. 

In  1801,  according  to  notes  made  by  tbe  y changer  Michaux, 
tbe  white  pine  that  was  cut  along  tbe  shores  of  Lake  Cham¬ 
plain  was  carried  to  Quebec  by  the  Sorel  and  St.  Lawrence 
rivers.  He  further  states  that  “What  is  furnished  by  the 
southern  part  of  the  lake  is  sawn  at  Skenesborough,* 
transported  seventy  miles  in  the  winter  on  sledges  to 
Albany,  and,  with  all  the  lumber  of  the  North  River, 
brought  down  in  the  spring  to  New  York  in  sloops  of  80  or 
100  tons,  to  be  afterwards  exported  in  great  part  to  Europe, 
the  West  Indies,  and  the  Southern  States.” 


*  Whitehall. 

1489  Rafting  on  the  Upper  Hudson. 

The  Hudson  River  was  never  used  by  raftsmen  below 
Albany;  for  a  raft  could  make  no  progress  unless  both  wind 
and  tide  were  favorable.  So,  the  lumber  was  loaded  into 
sailing  vessels  at  Albany,  and  thus  carried  to  New  York  or 
to  the  old  country. 

Mrs.  Grant,*  in  describing  some  rafting  on  the  Upper 
Hudson,  as  she  saw  it  in  1768,  says:  “It  so  happened  that 
the  river  had  been  higher  than  usual  that  spring,  and,  in 
consequence,  exhibited  a  succession  of  very  amusing  scenes. 
The  settlers,  whose  increase  towards  Stillwater  had  been 
for  three  years  past  incredibly  great,  set  up  sawmills  on 
every  stream,  for  the  purpose  of  turning  to  account  the 
fine  timber  which  they  cleared  in  great  quantities  off  the 
new  lands.  The  planks  they  drew  in  sledges  to  the  side 

*  Memoirs  of  an  American  Lady.  By  Mrs.  Anne  Grant.  1876.  Albany: 
Joel  MnnselL 


of  the  great  river ;  and  when  the  season  arrived  that  swelled 
the  stream  to  its  greatest  height,  a  whole  neighborhood 
assembled,  and  made  their  joint  stock  into  a  large  raft, 
which  was  floated  down  the  river  with  a  man  or  two  on  it, 
who  with  long  poles  were  always  ready  to  steer  it  clear  of 
those  islands  or  shallows  which  might  impede  its  course. 
There  is  something  serenely  majestic  in  the  easy  progress 
of  those  large  bodies  on  the  full  stream  of  this  copious 
river.  Sometimes  one  sees  a  whole  family  transported  on 
this  simple  conveyance;  the  mother  calmly  spinning,  the 
children  sporting  about  her,  and  the  father  fishing  at  one 
end,  and  watching  its  safety  at  the  same  time.  These  rafts 
were  taken  down  to  Albany,  and  put  on  board  vessels  there, 
for  conveyance  to  New  York;  sometimes,  however,  it  hap¬ 
pened  that,  as  they  proceeded  very  slowly,  dry  weather 
came  on  by  the  time  they  reached  the  Flats,  and  it  became 
impossible  to  carry  them  further;  in  that  case  they  were 
deposited  in  great  triangular  piles  opposite  our  door.” 


1490  Hewed  timber,  as  well  as  boards,  was  floated  to 
market  in  rafts.  Fifty  years  ago  most  of  the  long 
timber  was  hewed  instead  of  sawed;  for  the  mills  had  no 
appliances  then  for  sawing  long  sticks.  Moreover,  the 
hewed  timber  was  thought  to  be  more  valuable;  it  was 
stronger  and  would  last  longer  than  sawed  timber  wherever 
it  was  used.  The  sticks  were  of  white  pine,  ranging  from 
thirty  to  seventy  feet  long  and  from  twelve  to  twenty-four 
inches  square.  At  one  time  considerable  “square”  timber, 
as  it  was  called,  was  sent  to  the  Albany  and  New  York 
market  by  canal,  the  rafts  being  made  up  into  “lockbands” 
corresponding  in  size  to  the  canal  locks. 

Log  Driving. 

Log  driving  on  the  Upper  Hudson  commenced  about  1813. 
This  method  of  bringing  logs  to  a  mill  by  floating  them 
down  a  stream  was  first  used  by  the  Fox  Brothers,  Norman 
and  Alanson,  who  took  this  means  to  get  their  timber  from 
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the  Brant  Lake  Tract  to  the  mills  at  Glens  Falls,  which  had 
previously  been  stocked  by  hauling  the  logs  direct  to  the 
mill.  Their  example  was  quickly  followed,  and  for  seventy- 
five  years  the  great  sawmills  at  Glens  Falls,  Sandy  Hill  and 
Fort  Edward  obtained  their  stock  this  way,  thereby  con¬ 
centrating  the  entire  manufacturing  business  of  the  Upper 
Hudson  and  its  tributaries  in  that  one  locality. 

In  time  the  large  number  of  logs  coming  down  the  Hud¬ 
son  on  each  freshet  made  it  necessary  that  a  sorting  boom 
should  be  established  at  some  convenient  place,  where  the 
logs  of  the  various  lumber  companies  could  be  separated 
in  accordance  with  the  “log-marks”  or  characters  which 
had  been  stamped  or  indented  on  the  end  of  each  log  with 
a  “marking  hammer.”  This  necessity,  together  with  the 
frequent  loss  of  stock  by  the  breaking  of  poorly  constructed 
booms  in  time  of  high  water,  caused  the  organization,  in 
1849,  of  the  Hudson  River  Boom  Association  and  the  con¬ 
struction  of  the  “big  boom”  at  Glens  Falls,  where 
1491  suitable  arrangements  were  made  for  holding  and 
sorting  the  logs  belonging  to  all  the  mills  located  at 
or  below  that  place. 

From  the  books  of  this  company  it  appears  that  in  1851 
there  were  132,500  “market”*  logs,  19-inch  standard,  equiv¬ 
alent  to  26,500,000  feet,  B.  M.,  received  at  this  boom.  The 
next  year  69,080,000  ft.  of  logs  passed  through;  and  these 
figures  may  be  assumed  as  showing  approximately  the 
amount  of  the  lumber  business  on  the  Upper  Hudson  at 
that  time. 

The  business  increased  yearly  until  the  maximum  was 
reached  in  1872,  when  1,069,000  markets,  or  213,800,000  ft. 
were  handled  at  this  point.  At  that  time  the  lumbermen 
were  not  cutting  below  twelve  inches  on  the  stump,  or  noth¬ 
ing  less  than  “two-log”  trees.  Hence  the  logs  in  the  boom 
ran,  on  an  average,  about  two  to  the  standard,  and  so  the 

-  > 

•  The  market  or  standard  log  is  19  inches  in  diameter  at  the  small  end  and 
13  feet  long,  and  is  generally  referred  to  as  a  “market”  by  the  lumbermen 
of  the  Eastern  Adirondack*. 


1,069,000  markets  delivered  at  the  boom  that  year  repre¬ 
sented  over  two  million  separate  logs  or  “  pieces/ 1 

After  1872  the  business  declined  steadily  until  1900,  when 
the  books  of  the  Boom  Company  showed  that  282,771  mar¬ 
kets,  or  56,554,200  ft,  were  received  that  year.  These  fig¬ 
ures  tell  briefly  the  story  of  the  rise  and  fall  of  the  lumber 
business  on  the  Hudson  watershed. 

Streams  Declared  Navigable. 

•  ••••••••• 

1492  In  1804  the  Legislature  passed  a  law,  chapter  103, 
to  punish  any  one  who  stole  timber  or  lumber  that 
was  floating  down  the  river  or  lying  along  the  shore.  This 
act  refers  to  “any  timber,  hewed,  sawed  or  riven,,,  terms 
which  do  not  seem  to  include  saw-logs,  and  which  would 
indicate  that  only  long  timber,  spars  and  masts  were 
floated  down  the  stream  at  that  time.  Section  2  of  this  law 
provides  a  severe  penalty  for  persons  who  shall  “deface 
or  alter  any  mark,  or  put  a  false  mark  on  any  such  timber,” 
from  which  it  appears  that  “log  marks”  were  in  use  then, 
even  if  short  logs  were  not  driven  down  the  stream.  Nine 
years  later  a  law  was  passed — chapter  34,  Laws  of  1813 — 
requiring  all  log  marks  to  be  recorded  in  the  office  of  the 
town  clerk  of  Queensbury,  and  the  phraseology  of  this  act 
shows  that  log  driving  had  commenced  already  on  the  Hud¬ 
son  and  “its  branches  to  the  northwest  of  Baker’s  Falls” 
(Sandy  HilL) 

•••••••••• 

The  years  in  which  other  rivers  were  declared  public 
highways  for  floating  logs  are  as  follows : 


1493  Sacandaga  River, .  1854 

•••••••••• 

After  the  merchantable  timber  along  the  main  rivers  had 
been  cut,  the  lumbermen  turned  their  attention  to  the  more 
remote  and  inaccessible  tracts  on  mountain  slopes,  where 
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the  streams  were  narrow,  rocky  and  rapid.  Then  com¬ 
menced  the  erection  of  “splash”  or  “flooding”  dams, 
which  were  nsed  to  drive  the  logs  ont  of  the  small  streams, 
on  the  temporary,  artificial  floods  caused  by  opening  the 
gates;  and,  also,  to  reinforce  the  subsiding  waters  of  the 
main  streams. 

1494  Log  Marks. 

Each  lumberman  on  the  river  had  his  own  peculiar  log 
mark,  which  was  stamped  with  a  marking  hammer  on  the 
ends  of  his  logs  while  piled  in  the  woods  on  skidways,  or 
before  they  were  put  into  the  stream.  There  were  so  many 
different  firms  operating  on  the  Upper  Hudson  that  the  in¬ 
genuity  of  the  lumbermen  was  greatly  taxed  to  devise  new 
and  distinctive  characters  to  mark  their  floating  property. 
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Some  of  the  principal  marks  used,  from  1851  to  1900,  on 
the  Upper  Hudson  and  its  tributaries — the  Sacandaga, 
Schroon  and  Boreas  rivers — were  as  follows : 


A.  Wing  &  Co. 

e 

A.  N.  Cheney 

0 

Tefft  &  Russell 

o 

Morgan  Lumber  Company 

James  Morgan  &  Co. 

o 

Finch,  Pruyn  &  Co. 

JL 

Morgan  &  McEchron 

OK 

W.  H.  Bloomingdale 

X 

D.  W.  Sherman 

s 

A.  Sherman 

B 

George  H.  Freeman 

□ 

Bradley  &  Underwood 

DU 

Kenyon  Lumber  Company 

A 

Orson  Richards 

OO 

Van  Dusen  &  Crandall 

* 

Freeman  &  Van  Dusen 

tl 

Cheney  &.  Acmes 

13 

Lemon  Thomson 

T 

Thomson.  Douglas  &  Dix 

D 

Union  Bag  and  Paper  Company 

* 

International  Paper  Company 

X 
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1496  In  the  Adirondack  forests  all  logs,  with  scarcely 
an  exception,  are  cut  thirteen  feet  long.  The  reason 

for  adopting  this  odd  length  is  not  known  now.  For  nearly 
a  hundred  years  the  lumbermen  of  Northern  New  York 
have  cut  thirteen-foot  logs  sawed  thirteen-foot  boards,  and 
sold  thirteen-foot  lumber  in  the  Albany  and  New  York 
markets,  although  logs  everywhere  else  in  the  United  States 
are  cut  into  lengths  of  sixteen  feet  or  some  other  even 
number.  Fifty  years  ago  the  ten-inch  boards,  thirteen  feet 
long,  from  the  Glens  Falls  mills,  were  known  in  this  mar¬ 
kets  as  tally-boards,* ’  and  were  sold  by  count  instead  of 
measure.  It  may  be  that,  originally,  the  liberal-minded 
lumbermen  of  that  region  considered  their  logs  as  twelve 
feet  long  with  an  extra  foot  added  for  good  measure.  How¬ 
ever  this  may  be,  the  boards  are  now  measured  at  their  full 
contents. 

•  •*••••••# 

1497  Sawmills. 

As  already  described,  the  first  sawmills  in  each  locality 
throughout  the  State  or  Colony  were  of  primitive  character, 
containing  one  upright  saw  for  which  the  power  was  fur¬ 
nished  by  an  overshot  water  wheel.  In  time  it  followed 
naturally  that  an  additional  saw  was  inserted  in  the  gate, 
and  so  on  until  the  modern  gang  was  evolved. 

The  first  gang  mill  was  built  on  the  Hudson  River  at  Fort 
Edward ;  just  when,  the  records  do  not  show.  It  is  claimed 
that  the  next  one  was  erected  in  1848  by  Hinckley  &  Ballou, 
on  the  West  Canada  Creek,  in  the  town  of  Russia,  Herkimer 
County.  But  prior  to  this  year  there  were  gangs  running 
in  the  mills  at  Glens  Falls,  Sandy  Hill,  and  Painted  Post. 

•  •••••«••• 
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1611  Item  A  by  Reference 

IN  THE  COURT  OP  APPEALS 
OP  THE  STATE  OP  NEW  YORK 


Board  of  Hudson  River  Regulating  District, 
Plaintiff -Respondent, 


v. 

Fonda,  Johnstown  &  Gloverville  Railroad  Company,  and 
The  New  York  Trust  Company,  Defendants-Appellants. 

Record  on  Appeal — Vol.  2 

•  •••••••  •  • 

1612  Edward  H.  Sargent,  being  duly  sworn,  as  witness 
for  the  plaintiff,  testified  as  follows: 


1666  Q.  Is  the  Sacandaga  a  navigable  stream? 

Mr.  Garrison:  If  your  Honor  please,  that  is  a 
question  which  the  Courts  have  to  determine.  It  seems  to 
me  he  can  state  what  can  take  place  there. 

The  Court :  He  can  describe  the  character  of  the  stream. 

Mr.  Garrison :  Oh,  absolutely,  but  he  is  asking  him  for  a 
conclusion  which  is  entirely  a  matter  of  law,  which  is  an¬ 
other  thing. 

Q.  Describe  fully  the  condition  of  the  Sacandaga  in  its 
natural  state  with  respect  to  navigability? 

1667  Mr.  Garrison :  Beginning  where,  Governor,  where 
do  you  want  him  to  describe  it? 

Mr.  Miller :  Beginning  from  its  confluence  with  the  Hud¬ 
son  up  to  the — 

Witness:  The  Conklingville  dam  site? 

Mr.  Miller :  Yes,  to  include  the  flooded  area. 

Mr.  Garrison :  That  would  go  clear  up  above  the  Conk¬ 
lingville  dam  site. 

Mr.  Miller :  Yes,  certainly. 
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Mr.  Garrison :  He  seems  to  think  not. 

Witness :  Between  Hadley  and  Conklingville,  the  site  of 
the  proposed  dam,  between  Hadley  and  the  site  of  the  pro¬ 
posed  Conklingville  dam  the  river  falls  152  feet  in  six  miles, 
more  or  less  generally  evenly  distributed  over  that  length 
of  six  miles, — the  result  being  that  the  river  is  practically 
a  succession  of  rifts.  The  channel  is  composed  almost  en¬ 
tirely  of  boulders,  and  because  of  the  boulders  and  the 
rapid  fall  between  those  two  points,  I  have  never  seen  any 
navigation. 

Q.  You  could  not  even  navigate  it  with  a  row-boat?  A. 
No,  sir. 

Q.  What  about  the  number  of  dams  that  are  above  the 
confluence  with  the  Hudson.  A.  There  are  no  dams  above 
the  confluence  of  the  river  until  you  reach  the  headwaters. 

Q.  Are  there  any  dams  in  the  Hudson  below  the  conflu¬ 
ence  of  the  Sacandaga?  A.  Yes,  sir. 

Q.  Where?  A.  The  upper  limit  of  navigation  of  the  Hud¬ 
son  River  at  the  present  time  is  a  pool  created  by  the  so- 
called  Glens  Falls  Feeder  Dam.  In  other  words,  that 
1668  is  the  furthest  point  upstream  to  which  there  is  prac¬ 
tical  navigation. 

Mr.  Garrison  to  Witness.: 

Q.  By  steamboats  you  mean?  A.  By  any  boat. 

Q.  Rowboats?  A.  Continuous  navigation  I  mean.  Of 
course,  at  all  the  pools  there  is  navigation. 

The  Court  to  Witness : 

Q.  Are  you  right  about  that.  What  about  Fort  Edward? 
A.  At  Fort  Edward  is  a  pool.  The  Hudson  River  is  canal¬ 
ized  to  Fort  Edward  and  at  that  point  begins  the  Cham¬ 
plain  Canal,  the  land  section  of  the  Champlain  Canal  which 
cuts  across  the  divide  up  to  Lake  Champlain.  At  the  Feeder 
Dam  which  is  a  short  distance  above  Glens  Falls  there  is  a 
connection  known  as  the  Feeder  Canal  running  from  this 
pool  to  the  summit  of  the  Champlain  Canal.  In  other 
words,  the  simple  purpose  of  that  was  and  has  been  for 
many  years  to  supply  a  small  amount  of  water  over  to  the 
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summit  level  of  the  canal,  the  Champlain  Canal.  In  other 
words,  at  this  divide  the  elevation  is  such  you  cannot  get 
water  from  the  river  below  that  elevation  and  you  have 
to  get  water  to  this  summit  level  of  the  Champlain  Canal 
by  diverting  it  at  a  sufficiently  high  point  upon  the  Hudson 
River  itself  so  that  that  is  the  upper  limiting  point  of  navi¬ 
gation.  As  a  matter  of  fact,  it  has  been  many  years  since 
there  had  [sic]  been  boats  of  commercial  size  that  have  gone 
along  that  Feeder  Canal.  It  is  possible.  Above  that  point, 
a  few  miles  above  that  point  is  the  Sherman  Island  dam 
of  the  International  Paper  Company  which  is  a  dam  50 
feet  high  at  which  there  is  no  lock  of  any  sort,  so 
1669  that  is  an  absolute  bar  to  navigation. 

Mr.  Garrison  to  Witness : 

Q.  Does  that  cross  the  Hudson?  A.  That  crosses  the 
Hudson. 

Q.  And  stops  all  waters  there?  A.  All  water  at  that 
point  there  has  to  go  over  the  top  of  the  dam  or  through 
the  power  house.  A  few  miles  above  that  dam  is  Spier 
Falls  dam  which  is  a  dam  approximately  80  feet  high,  at 
that  point  all  the  water  there  has  to  go  over  the  dam  or 
through  the  power  house  and  is  an  absolute  bar  to  any 
navigation.  Of  course,  any  pools  created  by  this  dam  are 
navigable  by  rowboat.  I  am  speaking  of  navigation  from 
a  commercial  point  of  view  going  up  the  entire  length  of 
the  river.  Above  the  Spiers  Falls  dam  is  the  Palmer  Falls 
dam  60  feet  high  which  is  another  bar  to  navigation.  Above 
that  dam  is  the  dam  at  Corinth  of  the  Warren  Curtis  Manu¬ 
facturing  Company  some  25  odd  feet  high. 

Q.  You  have  not  got  up  to  Hadley  yet?  A.  No,  sir.  That 
dam  at  Corinth  backs  the  water  up  to  Hadley. 

Q.  How  does  the  water  get  by  that  dam?  A.  It  goes 
either  over  the  top  of  the  dam  or  through  the  power  house. 

Q.  There  are  no  locks  at  any  of  these  dams?  A.  No,  sir. 

Mr.  Maider  to  Witness : 

Q.  And  the  same  at  the  Palmer  Falls  Dam  which  is 
owned  by  the  International  people?  A.  Yes,  sir. 
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1670  Mr.  Miller  to  Witness: 

Q.  You  have  described  the  condition  of  the  river 
as  it  applies  to  the  Hudson,  now  what  about  the  condition 
of  the  Sacandaga  above  that  point  from  the  standpoint  of 
navigability?  A.  Above  that  point  for  a  few  miles  the 
water  has  a  very  gentle  slope  for  a  number  of  miles  and 
then  from  the  Fish  House  north  the  water  again  becomes 
more  rapid  and  becames  more  and  more  rapid  as  you  go 
upstream. 

Q.  It  becoming,  in  other  words,  a  mountain  stream,  is 
not  that  what  it  is  ? 

Mr.  Garrison :  I  object  to  it. 

Q.  I  will  waive  the  suggestion.  Go  on  and  describe  it  in 
your  way.  A.  There  are  at  various  points  along  this  sec¬ 
tion  above  Conklingville  I  have  mentioned  to  the  Fish 
House  where  it  is  a  level  stretch  where  rowboats  are  at  the 
present  time  used. 

Q.  What  is  the  distance  up  to  the  Fish  House  from  the 
Conklingville  Dam?  Is  the  Fish  House  the  name  of  a  dam 
or  a  hamlet  or  what?  A.  I  have  used  the  local  name,  it  is 
the  Village  of  Northhampton. 

Q.  How  far  is  that  from  the  site  of  the  proposed  Conk¬ 
lingville  Dam?  A.  It  is  perhaps  18  miles. 

Mr.  Garrison :  Logs  float  upon  this  stream  ? 

Q.  I  am  going  to  cover  that.  Have  you  finished?  A.  As 
you  proceed  north  upon  the  Sacandaga  River  you  come  up 
to  the  Sacandaga  Park.  There  is  a  fall  in  that  vicinity  at 
the  park,  the  river  is  in  two  branches  going  around 

1671  an  island.  There  are  several  islands  at  that  point 
but  one  large  island.  For  a  number  of  years  the 

F.  J.  &  G.  Railroad  Company  have  maintained  a  dam  at 
Sacandaga  Park  to  create  a  short  pool  for  rowboats  for  * 
people  at  the  Park.  That  of  course,  was  a  bar  to  naviga¬ 
tion.  Part  of  these  dams  have  been  washed  out  by  floods. 

Q.  Now,  upon  the  logging  question,  floating  of  logs.  Are 
you  familiar  with  what  artificial  means  had  been  adopted 
to  make  it  possible  to  float  logs? 


366 


Mr.  Garrison:  If  your  Honor  please,  I  object  to  the 
implications  in  that  question. 

Mr.  Miller.:  We  will  strike  ont  the  last  of  it.  What 
artificial  means  have  been  adopted  to  aid  the  floating  of 
logs? 

Mr.  Garrison:  I  object  to  that  question.  It  is  assum¬ 
ing— 

The  Court:  If  he  knows. 

Mr.  Garrison :  It  is  assuming  that  artificial  means  have 
been  adopted.  He  has  not  testified  that  is  the  fact. 

The  Court :  I  suppose  he  can  ask  if  artificial  means  have 
been  adopted. 

Q.  Have  artificial  means  been  adopted?  A.  Yes,  sir. 

Q.  Describe  them?  A.  Dams  at  the  outlet  of  Piseco  Lake 
and  upon  the  west  branch  of  the  Sacandaga  River  below 
Lake  Pleasant.  And  upon  the  east  branch  of  the  Sacandaga 
River  which  are  used  to  drive  logs. 

Q.  Explain  how  they  are  used?  A.  They  are  used  to 
build  up  for  a  short  period  meaning  by  that  perhaps 
1672  two  or  three  weeks  a  flow  sufficient  to  transport  logs 
that  have  to  go  down  along  the  Sacandaga  River  the 
upper  part  of  the  Sacandaga  River  down  through  to  the 
Hudson  River. 

Mr.  Garrison  to  Witness : 

Q.  There  are  no  impediment,  no  artificial  impediments 
between  the  points  where  these  logs  are  gathered  at  the 
bank  of  the  river  and  Hadley,  no  dams,  or  no  artificial 
impediments  to  these  logs  going  down.  A.  Of  course,  there 
was  at  Sacandaga  Park  these  dams  but  they  were  very 
low  dams  and  they  generally  tried  to  build  up  a  sufficient 
flow  to  drive  the  logs  right  over  the  top  of  the  dam. 

Q.  Except  these  there  were  no  artificial  impediments  be¬ 
tween  those  points?  A.  No  artificial  impediments. 

Q.  And  the  logs  were,  by  the  method  which  you  have  in¬ 
dicated,  floated  down  the  Sacandaga  and  into  the  Hudson? 
A.  Yes,  of  course,  a  great  many  of  those  logs  are  taken  out 
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of  the  river,  for  example,  at,  well,  at  Conklingville ;  some 
of  the  logs  are  taken  out  of  the  river  at  the  dam  there. 

Q.  I  am  only  talking  about  the  possibility  there.  If  they 
are  not  taken  out  there  they  could  be  floated  down  to  the 
Hudson  and  that  has  been  a  thing  that  has  been  done.  •  A. 
Yes,  sir. 

Mr.  Garrison:  That  is  all. 

Mr.  Maider  to  Witness : 

Q.  If  I  might  just  finish  that  thought — it  is  a  fact.  Mr. 
Sargent,  perhaps  not  within  your  memory,  that  in  years 
gone  by  without  the  aid  of  artificial  dams  for  the  storing 
of  a  little  water,  logs  have  been  year  by  year  and 
1673  year  after  year  floated  down  that  river  without  those 
artificial  aids?  A.  I  do  not  know  that,  Mr.  Maider. 

Q.  You  do  not  know  it?  A.  No,  sir. 

Q.  You  know  that  in  some  instances  they  have  used  arti¬ 
ficial  means?  A.  Yes,  sir. 

Q.  And  that  generally  has  been  when  there  is  a  large 
quantity  of  logs  that  they  wanted  to  shoot  down  at  a  par¬ 
ticular  time  in  the  spring,  is  that  right?  A.  Well,  I  do  not 
know  that;  I  just  simply  know  that  they  have  used  these 
dams  up  there  and  they  have  driven  logs  by  them. 

Mr.  Garrison  to  Witness: 

Q.  Is  it  a  fact  that  within  your  memory  or  even  knowl¬ 
edge,  they  never  have  floated  any  logs  down  that  river  at 
any  time  without  this  artificial  aid?  A.  I  do  not  know  that, 
sir. 

•  •••••••  •• 

1747  Q.  Now,  in  respect  to  this  floating  of  logs,  is  it 
within  your  knowledge  that  logs  in  the  spring  are 
placed  in  this  water  initially  and  are  carried  down  the  river 
without  any  artificial  stimulus  whatever,  and  the  artificial 
stimulus  of  which  you  spoke  is  only  to  facilitate  the  carry¬ 
ing  down  of  such  logs  as  do  not  go  down  on  this  first  trip,  so 
to  speak?  A.  I  don’t  know  that  to  be  so.  It  might  very 
well  be. 
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1793  Maurice  Hoopes,  called  as  a  witness  in  behalf  of 
the  defendant,  being  duly  sworn,  testified. 

Direct-examination 

By  Mr.  Garrison : 

Q.  Where  do  you  reside,  Mr.  Hoopes?  A.  Glens  Falls. 

Q.  And  what  is  your  position?  A.  I  am  the  president 
of  Finch,  Pruyn  &  Company. 


1802  Cross-examination 

By  Mr.  Miller : 

Q.  You  have  some  kind  of  an  association  there  that  looks 
after  the  log-floating  business,  don’t  you?  A.  We  do. 

Q.  What  is  the  name  of  it?  A.  The  Hudson  River  Drive 
Association. 

Q.  And  the  other  one  that  relates  to  the  Sacandaga?  A. 
The  Sacandaga  Boom  Company. 

Q.  The  Sacandaga  Boom  Company?  A.  Yes,  sir. 

Q.  What  improvements  have  you  made  in  the  Sacandaga 
for  the  purpose  of  floating  logs?  A.  Well,  I  could  not  an¬ 
swer  that  question  very  well  from  my  own  knowledge,  I 
have  not  been  sufficiently  in  touch  with  the  work.  I  know 
that  there  have  been  improvements  made  from  time  to  time 
but  I  cannot  say  just  what  has  been  done  in  the  Hudson 
River. 

Q.  Just  what  these  are  you  do  not  know?  A.  Yes,  sir. 

Q.  Whether  reservoirs  were  constructed  for  the  purpose 
of  floating  logs?  A.  None  of  importance. 

Q.  I  guess  you  don’t  know  about  that?  A.  Well,  I  will 
have  to  admit  that  I  do  not  know  the  details  of  that 

1803  matter  very  well. 

•  •••••*•  •• 

1831  Edward  H.  Sargent  —  Re-called  for  Plaintiff  — 
Cross 
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Q.  Can  you  tell  me  the  outlet  capacity  of  the  gates  of  this 
reservoir  per  cubic  feet  in  seconds?  A.  They  have  not 
been  finally  designed  but  those  as  incorporated  in  the  pre¬ 
liminary  plans  call  for  a  capacity  of  about  5,000  second  feet 
when  the  reservoir  is  at  elevation  approximately  740. 

Q.  5,000  cubic  feet  a  second?  A.  Yes,  sir. 

Q.  That  would  be  the  discharge?  A.  Yes,  sir. 

Q.  Under  the  plan  which  you  have  now  prepared,  is  that 
right?  A.  Yes,  sir. 

Q.  You  have  provided  for  a  log,  what  do  you  call  it?  A. 
A  log  way  or  sluice. 

1832  Q.  A  log  way  or  sluice?  A.  Yes,  sir. 

Q.  That  is  for  the  purpose  of  providing  means  for 
the  logs  that  come  annually  down  this  river,  so  that  they 
can  pass  on  below  this  dam  ?  A.  Yes,  sir. 

Q.  To  your  knowledge  and  for  upwards  of  25  or  30  years 
to  your  own  knowledge,  this  river  has  been  used  from 
Northville  to  Glens  Falls  as  a  means  of  transporting  the 
logs  and  timber  cut  in  this  north  country ;  that  is,  substan¬ 
tially  as  the  river  has  been  used  ?  A.  It  is  to  my  knowledge 
for  about  17  or  18  years. 

1836  Frank  L.  Bell,  being  duly  sworn  as  a  witness  for 
the  defendant,  testified  as  follows : 

•  ••••••••• 

Cross-examination 
By  Mr.  Miller: 

•  **••••••# 

1837  Q.  You  know  all  about  the  Sacandaga  River,  don’t 
you,  or  a  good  deal  about  it?  A.  I  know  something 

about  it,  Governor.  I  have  been  up  and  down  it  a  great 
many  times. 

1838  Q.  Is  it  navigable  at  any  place? 

Mr.  Garrison:  Is  not  that  a  question  of  law,  if 
your  Honor  please? 
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Q.  What  have  you  ever  known  to  navigate  the  Sacan¬ 
daga?  A.  I  have  known  only  the  floating  of  logs.  I  have 
seen  row  boats  and  been  in  row  boats  above  Conklingville, 
I  think  it  is  East  Day,  that  is  the  little  hamlet  above  it 
through  these  flats  going  a  short  distance. 

Q.  Are  you  familiar  with  the  artificial  means  that  have 
been  taken  to  float  logs  down  the  stream?  A.  I  am,  yes,  sir. 

Q.  Just  tell  the  Court  briefly?  A.  A  very,  very  old  dam 
at  a  very  early  date  known  as  the  Griffin  Dam  built  on  a 
branch  of  the  Sacandaga  that  enters  the  Sacandaga,  I  would 
say,  about  three  miles  above  the  village  of  Northville.  I 
saw  that  dam  first  in  1902  or  1903.  That  was  built  of  hem¬ 
lock.  It  was  very  old  and  somewhat  decayed  at  that  time. 
While  I  have  not  personal  knowledge,  my  information  being 
from  people  who  lived  at  that  time  and  were  old  men,  that 
that  dam  was  built  in  the  60 ’s,  1860’s.  The  next  above  on 
the  main  branch  is  a  dam  of  which  I  have  the  history  from 
the  men  who  built  it,  and  have  seen  the  books  of  account  of 
it  and  now  have  the  matter  in  litigation.  It  was  built  in 
1882.  The  next  dam  above  it,  at  the  outlet  of  Lake  Pleasant 
which  I  have  known  since  before  the  year  1900,  I  would 
think  that  was  1906,  7  or  8,  is  the  first.  It  was  quite  an  old 
dam  at  that  time.  Another  dam  on  the  West  River,  some 
miles,  a  few  miles  below  Piseco  Lake,  of  which  I  knew  at  a 
very  early  time,  that  is  to  say  a  very  early  time  for 
1839  me,  probably  1902,  03,  or  04.  That  was  an  old  dam 
at  that  time  and  was  in  use  during  that  time  and  be¬ 
fore  1900  and  from  1900  up  until  1913,  I  would  say  that  I 
was  up  there  again  in  1917  or  18  when  I  have  been  up  there 
when  they  were  running  logs,  representing  the  Champlain 
Realty  Company  for  the  purpose  of  trying  to  adjust  the 
damages  claimed  by  the  riparian  owners  for  the  running  of 
logs.  That  is  for  the  storage  of  water  in  these  old  dams 
and  then  after  the  river  was  clear  so  that  the  logs  could  be 
floated  opening  the  flood  gates  of  the  dam  and  flushing  the 
stream  to  such  an  extent  and  with  such  volume  that  the 
waters  were  permitted  to  flood  all  the  logs  down  the  stream. 
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I  think  there  was  an  interval  between,  I  think  it  was  about 
1913  up  to  1917,  that  we  dispensed  with  running  logs  ex¬ 
cept  to  put  a  few  logs  that  came  from  our  mill  just  above 
Hadley.  That  is  only  a  few  miles  above  our  mills  here  at 
Glens  Falls. 

Q.  Do  these  dams  have  any  other  purpose  than  that  you 
have  mentioned?  A.  No  other  purpose.  They  were  built 
for  that  purpose  and  they  have  been  used,  I  think,  in  the 
last  four  or  five  years  especially  the  Piseco  dam  has  stored 
some  water.  The  dam  at  the  outlet  of  Lake  Pleasant  they 
have  been  unable  to  use  for  that  purpose,  because  it  flooded 
Lake  Pleasant  during  the  summer  season  and  the  campers 
have  objected  to  it.  I  might  say  that  I  think  I  have  been 
the  whole  length  of  the  Sacandaga  and  its  tributaries  with 
the  exception  of,  well,  it  might  be  three  or  four  or  possibly 
five  miles  below  what  is  known  as  Fish  House. 

Q.  Have  you  described  fully  the  extent  to  which 
1840  it  has  been  and  can  be  navigated?  A.  Yes,  by  means 
of  flood  dams.  I  have  been  there  in  times  when  flood 
dams  were  not  used.  At  that  time  the  water  was  so  that  it 
could  not  be  navigated  for  any  purpose,  or  for  any  means 
except  possibly  below  an  occasional  pool. 

Q.  An  occasional  possible  pool  where  you  could  row  a 
boat?  A.  Yes.  In  places  I  have  seen  where  they  have  a 
wire  strung  between  trees  on  both  banks  and  the  water  is 
rapid,  running  swiftly.  The  people  who  are  on  either  side 
go  back  and  forth  in  cars  over  these  wires.  I  have  seen 
a  few  of  these.  They  go  in  cars  out  on  these  wires,  these 
wires  carry  the  cars  above  the  water.  Perhaps  I  have  ob¬ 
served  ten  or  fifteen  feet  above  the  stream  these  cars  run. 

Mr.  Maider  to  Witness : 

Q.  These  are  about  30  miles  north  of  Northville?  A.  It 
is  14  miles  from  Glover sville  to  Northville. 

Q.  Above  Northville?  A.  No,  sir. 

Q.  At  these  places  where  you  have  seen  these?  A.  There 
is  one  at  what  is  called  Wadsworth’s  place.  I  would  say 
six  or  seven  miles  above  Northville.  At  one  time  there  was 
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one  a  short  distance  above  Northville.  I  do  not  know  what 
they  call  the  hamlet.  It  is  a  hamlet  less  than  a  mile  above 
Northville. 

Mr.  Garrison  to  Witness : 

Q.  Mr.  Bell,  do  you  mean  that  you  have  never  actually 
seen  the  Sacandaga  River  to  testify  that  at  no  time 

1841  there  is  no  period  of  the  year  in  which  logs  can  be 
floated  in  parts  of  this  river  without  any  artificial 

stimulus?  Do  you  know  enough  about  it  to  testify  to  that 
fact? 

Mr.  Miller:  Artificial  stimulus,  did  you  say? 

Mr.  Garrison:  That  is  what  I  said. 

Witness:  Well,  if  you  will  say  how  long  a  distance  per¬ 
haps  I  could. 

Q.  I  should  say  four  or  five  miles.  A.  At  no  place  that 
I  know  of,  and  I  have  been  the  whole  length,  where  that 
could  be  done. 

Q.  Do  you  know  historically  whether  that  has  been  done 
in  times  past?  A.  I  know  historically,  if  you  can  rely  upon 
history,  from  information  I  have  known  of  old  lumbermen, 
Mr.  McEchron,  who  was  the  first  lumberman  on  the  west 
branch  of  the  Sacandaga  and  a  client  of  mine  for  years, 
had  a  dam  upon  the  river  for  that  express  purpose,  and 
that  was  the  reason  for  building  this  particular  dam. 

Q.  In  other  words,  do  you  mean  to  state  that  they  were 
only  built  for  the  flooding  of  logs  upon  the  river?  A.  For 
what  distance? 

Q.  I  said  for  four  or  five  miles.  A.  That  is  what  they 
built  them  for. 

Q.  That  is  what  this  gentleman  told  you?  A.  Yes,  sir. 

Q.  And  that  agrees  with  your  own  observation?  A.  Yes, 
sir. 

Q.  Do  you  know  of  any  period  of  the  year  except  spring 
time  so  that  you  can  say  from  your  own  observation  that 
you  are  able  to  testify  that  at  no  period  of  the  year  upon 
the  Sacandaga  River  that  logs  can  be  floated  for  any 

1842  distance  for  traveling  down  the  river  without  some 
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artificial  stimulus  in  the  way  of  storage  dams?  A.  That  is 
true,  and  I  can  tell  you  why,  Judge. 

Mr.  Garrison :  You  can  tell  the  Governor. 

Mr.  Miller  to  Witness : 

Q.  I  will  ask  you  right  there  so  as  to  perfect  the  con¬ 
tinuity.  A.  I  might  add  that  since  1900  they  have  been 
trying  when  spring  freshets  were  going  on  and  they  were 
having  high  water  to  put  logs  down.  Those  were  put  in 
the  stream  and  when  they  got  down  the  ice  would  go  out 
and  when  they  came  to  the  first  bend  or  turn  they  would 
jam,  they  would  make  a  jam  and  pile  up,  and  after  they 
piled  up  high  enough  so  that  they  got  sufficient  volume  of 
water  to  break  up  that  jam,  they  left  the  river  and  would 
go  along  into  the  banks  and  into  the  meadows  and  scatter 
all  around. 

Mr.  Garrison  to  Witness : 

Q.  Is  that  the  reason  the  New  York  Legislature  provided 
for  permission  to  put  booms  into  this  Sacandaga  River,  to 
prevent  that  very  thing?  A.  Booms  would  not  hold  at  that 
time. 

Q.  Is  not  that  the  reason  that  they  permitted  booms  to  be 
put  in?  This  is  a  public  highway  for  the  purpose  of  driv¬ 
ing  logs.  You  know  that  ? 

Mr.  Miller:  Is  not  that  assuming  too  much  as  to  why 
this  Legislature  enacted  that? 

Mr.  Garrison:  I  will  say  that  the  Legislature  has  de¬ 
clared  this  is  a  public  highway. 

Witness:  No,  that  is  done  for  another  purpose, 
1843  Judge.  I  am  pretty  familiar  with  the  running  of 
logs,  and  have  been  in  the  business  a  good  many 

years. 

Mr.  Garrison  to  Witness : 

Q.  You  know  the  New  York  Legislature  has  declared 
this  to  be  a  public  highway?  A.  Yes,  for  flooding,  for  raft¬ 
ing  and  flooding  logs,  three  acts,  as  I  remember. 

Q.  And  have  declared  it  to  be  a  public  highway? 
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Mr.  Miller:  I  object  to  your  leaving  out  a  part  of  it,  a 
public  highway  for  flooding  logs. 

Q.  I  am  willing  to  put  that  in  if  you  want  it.  Have  de¬ 
clared  it  to  be  a  public  highway. 

Mr.  Miller:  For  flooding  logs. 

Q.  For  flooding  logs.  Has  not  the  New  York  Legisla¬ 
ture  stated  it  was  a  public  highway  for  floating  logs  so 
that  these  logs  would  not  go  out  upon  the  flats,  as  you  call 
it?  A.  Yes,  sir. 

Q.  And  they  also  permitted  people  to  obstruct  the  high¬ 
way  by  booms  in  an  endeavor  to  prevent  that?  A.  By  these 
acts,  you  mean? 

Q.  These  very  acts.  You  know  the  acts  permitted  these 
booms  in  the  river.  A.  Yes,  as  I  remember  the  acts,  it  is  a 
long  time  since  I  have  read  them,  Judge.  There  are  so 
many  of  them  applying  to  different  rivers,  and  they  have 
different  terms.  My  recollection  is  that  these  acts  provide 
that  we  should  pay  compensation  to  riparian  owners  for 
damages  done.  They  built  piers  and  put  in  abutments 
where  there  is  a  current  in  the  river,  they  put  in  piers  and 
abutments  at  the  end  of  these  turns  so  that  these 
1844  piers  and  abutments  turn  the  logs  down  the  stream 
and  they  do  not  go  into  the  bank  and  pile  up. 


1888  Patrick  H.  Conroy,  being  duly  called  as  a  witness 
for  the  Defendant,  testified  as  follows : 

Direct  examination 

By  Mr.  Garrison: 

Q.  Where  do  you  reside,  Mr.  Conroy?  A.  Northville. 

Q.  How  long  have  you  resided  there?  A.  About  28 
years. 

Q.  Have  you  resided  at  any  other  place  adjacent  to  the 
Sacandaga  River  besides  Northville?  A.  Yes,  sir. 

Q.  For  how  many  years  back  have  you  known  of  condi¬ 
tions  on  the  Sacandaga  River?  A.  Oh,  about  40  years. 
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Q.  Have  you  ever  had  any  experience  in  floating  logs 
down  the  Sacandaga  River?  A.  Yes,  sir. 

Q.  During  how  many  years  have  you  had  such  experi¬ 
ence?  A.  Oh,  possibly  25. 

Q.  When  is  the  earliest  time  that  you  began  to  have  such 
experience?  A.  The  earliest  time? 

Q.  The  earliest  time,  further  back  from  now.  How 
many  years  ago  did  you  first  have  such  experience?  A. 
Well,  I  should  say  about  40  years  ago. 

The  Court  to  Witness: 

Q.  How  old  are  you  ?  A.  60. 

Mr.  Garrison  to  Witness : 

Q.  What  was  the  nature  of  your  experience  in  floating 
logs  down  the  Sacandaga  River,  what  have  you  to  do  with 
it?  A.  Well,  I  had,  a  part  of  the  time  I  had  charge  of 
these,  foremen  of  these  log  drives  for  about  20  years ;  the 
rest  of  the  time  I  worked  as  a  common  workman. 
1889  Q.  In  floating  these  logs?  A.  Yes,  sir. 

Q.  Where  did  these  logs  you  had  to  do  with,  where 
were  they  put  into  the  stream?  A.  Well,  at  different 
places.  The  last  five  years  logs  were  put  in  at  Lake  Pleas¬ 
ant  25  miles  up  from  Northville. 

Q.  At  other  times  during  the  time  that  you  were  having 
this  experience,  where  were  logs  put  in?  A.  Well,  I  was 
on  different  streams.  A  part  of  the  time  I  was  on  the  west 
branch  of  the  Sacandaga  River  at  Arietta  and  Piseco. 

Q.  That  is  not  a  part  of  the  Sacandaga.  A.  That  is 
north  of  Northville  on  one  branch  of  the  river. 

Q.  Where  were  these  logs  put  in  at  these  other  places 
you  have  spoken  of?  A.  At  different  banks  all  along  the 
stream. 

Q.  In  your  experience  have  you  ever  known  logs  to  be 
floated  down  the  Sacandaga  River  in  the  natural  state  of 
the  stream?  A.  Yes,  sir. 

Q.  During  what  months  of  the  year  have  you  known  that 
to  occur?  A.  Well,  different  months. 
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Q.  How  many  different  months  of  the  twelve?  A.  Well, 
from  memory  we  worked  you  might  say  every  month  in 
the  summer  and  fall  outside  of  April  and  May,  we  consid¬ 
ered  those  spring  months. 

Q.  Do  you  mean  you  did  not  have  any  use  in  the  spring? 
A.  We  used  it  a  few  times  in  the  spring. 

Q.  The  other  months  except  April  and  May  when  you 
used  to  float  the  logs  you  had  known  of  logs  floating  down 
the  Sacandaga  River  without  any  artificial  means, 
1890  but  purely  by  virtue  of  the  natural  stream?  A.  The 
natural  stream. 

Q.  Were  these  logs  many  in  number  or  few?  A.  Well, 
thirty  years  ago  we  used  to  start  in  with  a  million. 

Q.  A  million  feet,  you  mean,  or  a  million  logs?  A.  A 
million  logs. 

Q.  And  where  did  you  finish  with  those  logs?  At  what 
place?  A.  Three  miles  below  Northville  at  the  boom. 

Q.  You  confined  them  in  this  boom  and  then  you  lost 
jurisdiction  of  them,  so  to  speak?  A.  Yes. 

Q.  When  you  said  that  some  of  these  drives  had  as  many 
as  a  million  logs  did  you  mean  for  a  time  that  happened 
every  season,  or  what?  A.  Why,  25  or  30  years  ago  we 
would  get  that  many  logs. 

Q.  Each  season?  A.  Each  season. 

Q.  And  then  later  how  much  did  it  drop  off?  A.  It 
dropped  off  and  the  last  drive  we  had  about  possibly  200,000 
pieces. 

Q.  200,000  logs.  When  was  that?  A.  That  was  in  1915, 
the  last  drive  I  had. 

Q.  These  logs  across  the  stream  would,  as  a  rule,  it  was 
no  rule,  comprised  how  many  logs  across  the  stream,  one, 
two,  three,  four,  and  so  forth,  how  many?  A.  It  would 
depend  on  the  width  of  the  stream. 

Q.  Yes,  exactly.  That,  of  course,  I  realize.  The  stream 
is  bigger  at  some  places.  A.  Take  and  figure  there  at 
home,,  at  Northville,  it  is,  say  20  rod  wide. 
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Q.  And  how  wide  was  it  in  the  narrowest  places?  A. 
Well,  two  rod  wide  up  in  the  rough  water  up  north. 
1891  Q.  The  ultimate  destination  of  these  logs,  as  a 
rule,  if  there  was  a  rule  with  respect  to  it,  was 
where?  A.  Big  saw  mills  at  Glens  Falls  and  Fort  Ed¬ 
ward. 

Q.  Down  the  Hudson  River?  A.  Down  the  Hudson. 

Q.  How  were  they  transported,  by  water,  from  this 
boom  Northville  to  their  destination?  A.  They  were. 

Q.  That  is  the  Sacandaga  and  the  Hudson?  A.  Sacan- 
daga  and  Hudson. 


Henry  Torrey,  called  as  a  witness  on  behalf  of  the  De¬ 
fendant,  being  duly  sworn,  testified  as  follows: 

Direct-examination 

By  Mr.  Garrison:  • 

Q.  Mr.  Torrey,  where  do  you  reside?  A.  Edinburgh. 

Q.  Where  is  Edinburgh  with  respect  to  the  Sacandaga 
River?  A.  It  is  along  the  Sacandaga  River. 

Q.  How  old  are  you?  A.  47. 

Q.  And  how  long  have  you  resided  at  or  near  the  place 
where  you  now  live  ?  A.  I  was  born  there,  but  I  was  away 
for  about  20  years. 

Q.  What  20  years  was  that  that  you  were  away?  A.  I 
came  back  in  1922. 

Q.  During  the  time  that  you  were  there  did  you  have 
anything  to  do  with  the  floating  of  logs  in  the  Scandaga 
River?  A.  Yes,  I  did. 

1892  Q.  What  did  you  have  to  do  with  it?  A.  Well,  at 
that  time,  before  I  went  away,  I  was  just  working  as 
an  ordinary  lumberjack. 

Q.  With  logs  on  the  river  you  mean?  A.  Yes. 

Q.  Where  did  these  logs  get  put  into  the  river  that  you 
had  to  do  with,  or  where  were  they  when  you  took  them 
over?  A.  They  used  to  come  from  the  boom  about  three 
miles  below  Northville  where  we  used  to  take  them  out. 
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Q.  You  took  them  out  of  the  boom  and  put  them  into 
the  Sacandaga  ?  A.  They  were  in  the  Sacandaga. 

Q.  You  took  them  out  of  the  boom  and  put  them  into 
!  the  free  water  of  the  river?  A.  Yes. 

Q.  Have  you  known  logs  to  be  floated  from  the  boom 
1  three  miles  below  Northville  down  to  Conklingville  in  the 
natural  course  of  the  stream?  A.  Yes. 

Q.  During  what  season  of  the  year  had  you  known  that 
to  occur?  A.  It  was  usually  in  April  and  May. 

Q.  Have  you  known  any  other  seasons  of  the  year  when 
logs  would  float  down  the  river  in  the  natural  course  of  the 
stream?  A.  You  say  when  they  would  float? 

Q.  Yes.  A.  I  have  seen  floods  on  there  lots  of  times. 

The  Court:  Do  you  call  that  the  natural  flow  of  the 
stream? 

Witness:  It  was  caused  from  rains;  floods  caused  from 
rains. 

1893  Mr.  Garrison  to  Witness : 

Q.  What  I  am  trying  to  ascertain  is  this:  within 
your  experience  have  you  seen  times  along  the  Sacandaga 
River  when  the  water  without  any  influence  of  dams  or 
other  artificial  methods  would  float  logs  down  from  this 
boom  to  Conklingville?  A.  Yes,  I  have. 

Q.  During  what  months  of  the  year  have  you  known  that 
to  occur?  A.  In  April  and  May. 

Q.  Any  other  months  of  the  year  when  you  have  known 
that  to  occur?  A.  Not  to  drive  logs. 

Q.  Have  you  any  knowledge  of  any  other  transporta¬ 
tion  on  the  Sacandaga  River  than  what  you  have  testified 
to?  A.  I  have  never  seen  any  myself. 


William  J.  Partridge,  called  as  a  witness  on  behalf  of 
the  Defendant,  being  duly  sworn,  testified  as  follows: 

Direct-examination 
By  Mr.  Garrison: 

Q.  Where  do  you  reside,  Mr.  Partridge?  A.  Town  of 
Edinburgh,  sir. 
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Q.  That  is  along  the  banks  of  the  Sacandaga?  A.  Yes. 

Q.  How  long  have  you  resided  there?  A.  I  was  born 
there  in  the  town  and  I  lived  there  on  this  same  place  for 
fifty  years  on  the  2d  of  May. 

Q.  How  old  a  man  are  you?  A.  I  will  be  70  on  the  2d 
of  March. 

Q.  Have  you  ever  seen  any  transportation  on  the 
1894  Sacandaga  River?  A.  I  have  seen  a  steamboat  go 
down  there. 

Q.  Where  did  this  steamboat  run  from  and  to?  A. 
From  Conklingville  to  Bachelorville  to  take  bark  down  to 
the  tannery. 

Q.  For  how  long  a  time  did  that  steamboat  run  between 
those  points?  A.  Sometimes  it  would  be  longer  than 
others  on  account  of  how  they  got  the  bark  down. 

Q.  What  did  the  steamboat  carry?  A.  Bark,  and  once 
in  a  while  they  would  have  a  picnic. 

Q.  Where  did  you  say  it  ran,  Conklingville  to  where?  A. 
Bachelorville. 

Q.  Whiat  I  am  trying  to  find  out  is  how  many  years  it 
ran  without  reference  to  how  often  it  ran  each  year.  A. 
I  should  say  probably  seven  or  eight  years,  something  like 
that  to  the  best  of  my  remembrance.  I  could  not  say  now 
for  certain. 

Q.  Have  you  ever  had  any  personal  experience  with 
logs  on  the  river?  A.  I  have  worked  on  the  river  for  25 
years. 

Q.  What  25  years?  A.  The  last  25  years  up  until  the 
last  three  years. 

Q.  That  is  up  until  the  last  three  years  you  worked  for 
25  years?  A.  Yes. 

Q.  WTiat  part  of  the  river?  A.  From  Bachelorville  to 
Conklingville. 

Q.  And  were  you  employed  in  driving  logs  between  these 
points?  A.  Yes,  sir. 

Q.  Have  you  ever  known  logs  to  be  transported  between 
these  points  in  the  Sacandaga  River  in  the  natural  flow 
of  the  stream?  A.  Yes,  sir. 
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Q.  During  what  months  of  the  year  have  you 

1895  known  that  to  take  place?  A.  Early  spring  when 
the  snow  was  going  off. 

!  Q.  And  where  did  you  transport  logs  from  and  to  during 
this  period?  A.  Well,  they  started  from  Wellstown  and 
came  on  down  through.  They  would  be  a  gang  up  above 
and  the  next  gang  would  take  down  to  Conklingville. 
Sometimes  we  put  them  through  to  Luzerne. 

Q.  Luzerne  is  Hadley?  A.  Yes,  sir. 

Q.  And  where  did  you  take  charge  of  them,  at  what 
point  on  the  river?  A.  Bachelorville. 

Q.  And  is  there  a  boom  there?  A  No,  sir,  they  would 
let  them  out  of  the  big  boom  at  Osborn’s  bridge,  and  the 
men  on  the  lower  end  would  take  them  on  down. 

Q.  And  that  was  in  the  natural  condition  of  the  stream, 
was  it?  A.  Well,  some  times  they  would  have  to  telephone 
1  up  to  have  a  little  more  water.  The  water  would  be  getting 
down  so  they  would  hang  on  the  bank. 

Q.  But  you  have  known  the  time  when  they  went  down 
in  the  natural  course  of  the  stream?  A.  Oh,  yes,  but  they 
would  stop  in  all  these  gullies  and  pot  holes. 

Q.  I  understand  that,  but  what  I  want  to  know  is  you 
have  known  the  time  when  they  went  down  without  any 
artificial  aid  whatever,  simply  by  the  natural  flow  of  the 
'  stream.  A  For  a  ways,  not  for  but  a  short  ways. 

Q.  How  far?  A.  Oh,  maybe  a  mile. 

The  Court  to  Witness : 

Q.  What  do  you  say,  natural  course  for  a  mile?  A. 
What  is  that? 

Q.  In  the  natural  flow  they  would  run  for  a  mile? 

1896  A.  About  a  mile,  then  they  would  dam  up  and  stop. 

Mr.  Garrison  to  Witness: 

Q.  How  would  you  remedy  that  situation  when  they 
1  dammed  up?  A.  A  man  would  get  on  it,  a  good  rider,  log 
rider,  break  them  up  and  send  them  on. 

Q.  That  is  the  artificial  means  that  they  used?  A.  Yes. 
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Q.  But  you  did  not  add  any  more  water  during  some  of 
these  times  to  what  nature  provided? 

Mr.  Miller :  Let  him  answer. 

Q.  Well,  did  you  add  any  more  water  to  what  nature 
provided?  A.  Sometimes. 

Q.  And  other  times  you  did  not?  A.  I  say  some  times 
we  did  and  some  times  we  did  not.  Of  course,  Mr.  Torrey’s 
father,  when  we  got  on  to  Horsley,  from  there  to  Hadley, 
when  he  got  stuck  and  couldn’t  get  them  off,  telephoned  up 
to  Horsley  that  he  wanted  more  water.  He  would  go  to 
Piseco  and  trip  the  dam  and  the  next  morning  we  would 
have  plenty  of  water  and  the  logs  would  go  down. 

The  Court  to  witness: 

Q.  Whose  dam  was  that  at  Piseco?  A.  I  don’t  know 
who  did  that.  People  to  Glens  Falls,  I  think,  logs  com¬ 
pany. 

Mr.  Garrison  to  Witness : 

Q.  Did  you  have  any  such  conditions  in  the  spring 
months  or  was  there  always  ample  water  in  the  spring 
months?  A.  Yes,  most  generally  was  plenty  of  water  in 
the  spring  months. 

1897  Q.  Without  any  extra  water  coming  from  the  dam, 
is  that  right?  A.  Yes,  sir. 

Q.  Are  these  conditions  that  you  have  described  such 
as  occurred  every  year  during  the  25  years  you  were  on 
the  river?  A.  Well,  some  years  it  would  be  worse  than 
it  wpuld  others. 

Q.  Each  of  these  25  years  you  would  float  logs  at  some 
period?  A.  At  some  period  of  the  year,  in  the  early 
spring  they  would  get  back  on  the  flats  and  we  would 
either  have  to  draw  them  in  or  carry  them  in. 

Q.  That  is  when  they  went  out  of  the  banks  of  the  river 
and  on  to  the  flats?  A.  Yes,  sir. 

Q.  Each  year  of  this  25  years  you  did  float  logs  down 
the  river?  A.  Yes,  sir,  they  floated  logs  down  the  river. 

Q.  During  each  of  these  25  years  did  you  always  have 
some  period  when  you  did  not  have  to  resort  to  dams  to  in- 
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crease  the  depth  of  the  water?  A.  We  have  had  years 
that  we  did  not,  and  other  years  when  we  had  to  have  water 
from  the  dam. 

Cross  Examination 

By  Mr.  Miller: 

Q.  When  was  this  during  this  time,  that  the  regular  time 
for  floating  came,  what  months?  A.  Well,  in  March  and 
April  we  commenced  about  the  last  of  March  or  the  first  of 
April,  just  as  quick  as  the  snow  and  ice  got  out  of  the  river 
so  we  could  send  them  on. 

Q.  When  did  you  aim  to  get  through  with  the  logs?  A. 
We  did  not  get  through,  that  would  -be  according  to  how 
much  we  had  to  carry  in. 

Q.  About  what  time  did  you  usually  finish?  A.  Some 
times  we  did  not  finish  until  the  first  of  July,  and 
1898  some  times  we  finished  before,  according  to  how  big 
a  gang  we  had  on. 

Q.  Do  you  know  how  many  dams  there  were  in  the  head¬ 
waters  of  the  Sacandaga  to  aid  in  floating  logs?  A.  From 
where,  from  the  upper  end,  do  you  mean? 

Q.  Yes.  A.  No,  sir,  I  couldn’t  tell  you.  I  think  there 
was  two  for  certain,  I  don’t  know  but  three. 

.Q.  There  was  more  than  that  even.  A.  I  don’t  know 
but  there  was. 

Q.  You  knew  there  were  dams  there?  A.  Yes,  I  knew 
there  were  dams. 

Q.  You  knew  those  dams  were  used  to  aid  in  floating 
logs?  A.  Yes,  sir. 

Q.  And  at  the  times  that  you  say  the  logs  would  get 
stuck  you  would  send  word  to  let  down  more  water.  A. 
Yes,  sir. 

Q.  I  understood  you  to  say  that  you  could  float  logs  with¬ 
out  the  aid  of  dams  for  a  distance  of  as  much  as  a  mile? 
A.  Yes,  sometimes  we  could,  if  they  did  not  jam  up.  They 
would  run  along  for  a  mile.  I  have  seen  them  jam  up  for 


two  miles  and  a  half  so  yon  could  walk  upon  them  just  as 
well  as  you  can  upon  this  floor. 

Q.  These  were  times  when  the  logs  would  go  out  over 
the  meadows  and  the  fields?  A.  Yes,  sir,  some  times  when 
there  was  a  big  boom  they  would  come  down  in  such  force 
it  would  shove  them  out  in  all  the  eddies  and  low  places. 

Q.  You  have  referred  to  steam  boats?  A.  Yes,  sir. 

Q.  That  carried  bark?  A.  It  drew  bark  down  to  the 
tannery. 

Q.  Between  what  points?  A.  From  Batchellerville  to 
Conklingville. 

1899  Q.  How  far  is  that?  A.  13  miles. 

Q.  Where  is  Batchellerville  with  reference  to 
Northville?  A.  Batchellerville  is  five  miles  from  North- 
ville  right  straight  over. 

Q.  At  that  time  was  there  a  dam  at  Conklingville?  A. 
Yes,  sir. 

Q.  That  made  a  pool  and  backed  the  water  up?  A. 
When  the  steam  boat  would  get  stuck  the  same  as  at  night 
when  they  had  a  little  bark  on,  they  would  send  a  man 
down  and  he  said,  boys  put  the  brackets  on  the  Conkling¬ 
ville  dam.  22  inch  brackets,  and  the  next  morning  she 
would  slide  off. 

Mr.  Miller:  That  is  all. 
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United  Slates  ffinnrt  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

No.  10,380 

^  ^ 

New  York  Power  and  Light  Corporation, 
Petitioner , 

v. 

Federal  Power  Commission,  Respondent. 

m  $  m 

ON  PETITION  FOR  REVIEW  OF  ORDER  OF  THE  FEDERAL 
POWER  COMMISSION 


PETITIONER’S  BRIEF 

Jurisdictional  Statement 

Petitioner  filed  with  the  Federal  Power  Commission  a 
declaration  of  intention  to  construct  a  hydro-electric  proj¬ 
ect  on  the  Sacandaga  River  in  the  State  of  New  York 
about  3  miles  above  its  confluence  with  the  Hudson  River. 
This  filing  was  under  the  compulsion  of  Section  23(b)  of 
the  Federal  Power  Act.* 

The  Federal  Power  Commission  on  April  18,  1949 
issued  its  Findings,  Order  and  Opinion  (App.  109-120, 

•Act  of  August  26,  1935,  c.  687,  Title  II,  §210,  49  Stat.  846;  U.  S.  Code, 
Title  16.  |817. 
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134-136),  holding  that  the  Sacandaga  River  at  the  pro¬ 
posed  site  was  a  navigable  water  of  the  United  States 
and  ordering  that  petitioner  should  not  commence  the 
construction  of  the  project  until  it  should  have  applied 
for  and  accepted  a  license  under  the  Federal  Power  Act. 

Being  aggrieved  by  respondent’s  Findings  and  Order, 
petitioner  filed  a  petition  for  rehearing  (App.  21-47)  with 
the  respondent  Commission  on  May  17,  1949,  within  30 
days  of  the  issuance  of  said  Findings  and  Order,  pur¬ 
suant  to  the  provisions  of  Section  313(a)  of  the  Federal 
Power  Act.*  In  its  application  for  rehearing,  petitioner 
urged  upon  the  respondent  Commission  its  detailed  objec¬ 
tions  to  the  Findings  and  Order,  particularly  to  the  ulti¬ 
mate  conclusion  thereof  and  asserted  that  the  Sacandaga 
River  was  not  a  navigable  water  of  the  United  States; 
that  petitioner  was  under  no  obligation  to  accept  a  license 
under  the  Federal  Power  Act  and  that  the  requirements 
of  the  Commission’s  Order  in  respect  thereto  were  with¬ 
out  authority  of  law,  contrary  to  the  substantial  evidence 
and  constituted  an  invasion  of  petitioner’s  constitutional 
rights. 

The  respondent  Commission,  having  taken  no  action 
upon  such  application  for  rehearing  within  30  days  after 
its  filing,  pursuant  to  the  provisions  of  said  Section  313(a) 
of  the  Federal  Power  Act,  was  deemed  to  have  denied 
such  application  for  rehearing  on  June  16,  1949. 

Petitioner,  being  aggrieved  by  the  provisions  of  re¬ 
spondent’s  Findings  and  Order  issued  April  18,  1949  and 
the  failure  to  correct  the  errors  therein  as  specified  in 
petitioner’s  application  for  rehearing,  filed  its  petition  for 
review  (App.  1-47)  with  this  Court  on  August  10,  1949. 
Such  filing,  being  within  60  days  after  the  denial  of  the 

*  Act  of  August  26,  1935,  c.  687,  Title  II,  §213,  49  Stat  860 ;  U.  S.  Code, 
Title  16,  §825  1  (a). 
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application  for  rehearing,  complied  with  the  reqnirements 
of  §313 (b)  of  the  Act.*  Upon  the  subsequent  filing  by  the 
respondent  Commission  of  the  transcript  of  proceedings, 
exclusive  jurisdiction  became  vested  in  this  Court  over 
this  proceeding  and  its  subject  matter,  pursuant  to  said 
Section  313(b)  of  the  Federal  Power  Act. 

Statement  of  the  Case 

The  petitioner,  New  York  Power  and  Light  Corpora¬ 
tion,  proposes  to  construct  a  hydro-electric  plant,  to  be 
known  as  the  Stewarts  Bridge  Project,  on  the  Sacandaga 
River,  in  Saratoga  County  in  the  State  of  New  York,  at 
a  point  approximately  3  miles  upstream  from  the  mouth 
or  confluence  of  the  Sacandaga  River  with  the  Hudson 
River,  of  which  it  is  a  tributary. 

The  respondent  Federal  Power  Commission,  in  its 
determination  to  be  reviewed  in  this  proceeding,  has  held 
the  Sacandaga  River  at  and  above  the  project  site,  to  be 
a  “navigable  water  of  the  United  States”  (Fdg.  (8),  App. 
136). 

On  the  sole  basis  of  such  finding  of  navigability,  it  has 
forbidden  the  petitioner  to  proceed  with  the  construction 
of  the  project  without  applying  for  and  accepting  a  Fed¬ 
eral  Power  Commission  license  and  assuming  the  burdens 
incident  thereto.  Petitioner  asserts  that  the  Sacandaga 
River  is  not  a  “navigable  water  of  the  United  States”, 
that  no  substantial  evidence  in  such  proceedings  supports 
such  conclusion  and  that  it  may  proceed  to  construct  and 
operate  said  project  in  the  exercise  of  its  lawful  property 
rights  without  interference  by  said  respondent  Commis¬ 
sion. 

♦Act  of  August  26,  1935,  c.  687,  Title  II,  §213,  49  Stat  860;  U.  S.  Code, 
Title  16,  §825  1  (b). 
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THE  FACTS 

Physical  Characteristics  of  the  Sacandaga  River 

The  Sacandaga  River  is  a  small  intrastate,  interior 
mountain  stream  entirely  within  the  State  of  New  York. 
Its  watershed  and  drainage  area  of  1058  square  miles  are 
located  within  the  Counties  of  Fulton,  Hamilton,  Warren 
and  Saratoga,  in  the  southern  portion  of  the  Adirondack 
Plateau,  in  the  northeastern  part  of  New  York  State.  The 
main  stream  below  the  junction  of  its  trifurcated  head¬ 
waters,  is  only  45  miles  long  as  it  twists  and  turns  to 
break  out  of  the  lesser  ranges  of  the  Adirondack  Moun¬ 
tains.  It  is  formed  by  three  principal  branches:  The 
main  or  middle  branch  has  its  source  in  Lake  Pleasant 
and  Sacandaga  Lake.  The  east  branch  rises  in  the 
northwestern  part  of  Warren  County,  and  joins  the 
middle  branch  about  4  miles  above  Wells,  in  Hamilton 
County.  The  west  branch  is  the  outlet  of  Piseco  Lake; 
it  joins  the  middle  branch  about  3  miles  below  Wells. 
From  Wells,  48  miles  above  its  mouth,  the  river  flows 
southeasterly  past  Northville  to  Northampton  (Mile 
98*)  then  flows  generally  northeasterly  to  its  confluence 
with  the  Hudson  River  at  the  hamlet  of  Hadley.* #  The 
main  branch  has  a  total  length  of  63  miles  (App.  54-255, 
270-271;  Ex.  33,***  Tables  Nos.  1  and  2  at  pages  7  &  8). 


♦For  the  purposes  of  this  proceeding  distances  along  the  Hudson  and 
Sacandaga  Rivers  are  measured  in  miles  upstream  from  the  Federal  Dam  at 
Troy  (“Mile  0”),  which  is  situated  at  the  head  of  tidewater  on  the  Hudson 
River,  and  about  153  miles  above  the  mouth  of  that  river  at  the  Battery  in 
New  York  Gty. 

♦♦The  Town  (township)  of  Hadley  includes  the  site  of  the  proposed 
Stewarts  Bridge  Project,  and  also  the  sites  of  the  present  and  earlier  dams  at 
Conklingville,  at  the  foot  of  the  former  “Conklingville  Pool”  and  of  the  pres¬ 
ent  Sacandaga  Reservoir.  The  hamlet  of  Hadley  (Hadley  P.  O.)  is  situated 
at  the  confluence  of  the  Sacandaga  and  Hudson  Rivers,  on  the  north  bank  of 
the  Sacandaga  and  west  bank  of  the  Hudson.  It  is  approximately  7  miles  down¬ 
stream  from  Conklingville.  (See  App.  320-321-.) 

***  Exhibit  33  is  the  War  Department  Engineers’  Report  on  the  Hudson 
River,  made  under  the  provisions  of  House  Document  No.  308,  69th  Congress, 
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“The  watershed  of  the  Sacandaga  River  is  situated 
in  a  sparsely  populated  region  in  the  southern  part  of  the 
Adirondack  Plateau,  nearly  all  of  which  is  mountainous 
country  with  soil  of  little  value  for  agriculture  and  for¬ 
ested  principally  with  second  growth  hardwood  and  ever¬ 
greens”  (Commission’s  Majority  Opinion,  App.  112). 
“The  watershed  is  within  the  Adirondack  Park  of  the 
State  of  New  York  and  has  large  Forest  Preserve  tracts 
above  Northville  *  *  *”  (Presiding  Examiner’s  Deci¬ 

sion,  App.  71).  These  lands,  owned  by  the  State  of  New 
York,  are  inalienable  by  the  State  and  are  required  to  be 
“forever  kept  as  wild  forest  lands,”  by  provision  of  the 
State  Constitution  (N.  Y.  Const.  Art.  XIV,  Sec.  1).  “There 
are  only  a  few  towns  and  villages  in  the  area.  No  indus¬ 
tries  other  than  logging  and  sawmilling  exist.  Farming 
is  limited.  Even  now  only  two  primary  highways  cross 
the  area”  (Presiding  Examiner’s  Decision,  App.  71). 
The  Fonda,  Johnstown  and  Gloversville  Railroad,  which 
formerly  had  its  northern  terminus  at  Northville,  was 
abandoned  in  1928,  when  the  Sacandaga  Reservoir  was 
constructed  by  the  State  (App.  71).  The  River  “was  not 
a  frontiersman’s  route  to  anywhere  else  but  to  the  moun¬ 
tains,  lakes  and  woods  of  the  Adirondack  region”  (App. 
71).  Except  for  the  driving  downstream  of  loose  logs  in 
months  of  freshet,  it  never  formed  a  highway  for  useful 
commerce  to  or  from  the  Adirondacks. 

From  the  head  of  its  main  branch  at  Lake  Pleasant 
(elevation  1724)  to  Northville  (Mile  108),  now  at  the  head 
of  the  State’s  Sacandaga  Reservoir,  the  Sacandaga  River 
falls  979  feet  in  27  miles,  or  about  36  feet  per  mile. 

1st  Session,  and  Section  1  of  the  River  and  Harbor  Act  of  Januanr  1,  1927,  and 
transmitted  to  the  Speaker  of  the  House  of  Representatives  as  H.  R_  Doc.  No. 
149,  72d  Congress,  1st  Session,  December  10,  1931.  By  leave  of  the  Court 
granted  by  order  dated  October  26,  1949,  six  copies  of  this  Exhibit  have  been 
lodged  with  the  Court  in  lieu  of  printing  in  the  Joint  Appendix. 
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From  the  head  of  the  west  branch  at  Piseco  Lake  (ele¬ 
vation  1661)  to  Northville,  the  fall  is  916  feet  in  32 
miles,  or  about  29  feet  per  mile  (App.  69-70).  From 
Northville  downstream  to  Conklingville  the  slope  of  the 
stream  is  gentle;  in  this  reach,  now  flooded  by  the 
Sacandaga  Reservoir,  the  River  descends  only  37  feet 
in  30  miles ;  and  there  was  a  pool  which  extended  some  13 
miles  above  Conklingville,  which  was  partly  natural  and 
partly  created  by  the  old  Conklingville  Dam  (App.  72). 
From  Conklingville  to  the  confluence  of  the  Sacandaga 
with  the  Hudson  at  Hadley,  “the  fall  is  161  feet  in  about 
6  miles  or  about  27  feet  per  mile.  The  fall  from  the  Conk¬ 
lingville  Dam  to  the  Stewarts  Bridge  site  of  Declarant’s 
proposed  dam  is  99  feet  in  3  miles  or  33  feet  per  mile  and 
from  there  to  the  confluence  with  the  Hudson  (elevation 
547)  the  fall  is  62  feet  in  3  miles  or  21  feet  per  mile.  This 
6-mile  stretch  is  a  continuous  series  of  shoals  and  rapids 
commonly  known  as  the  “Horse  Race”  (App.  70;  254-255; 
270-272;  Ex.  33,  pp.  6,  7,  8;  App.  186). 

The  total  fall  from  Lake  Pleasant  to  the  confluence 
with  the  Hudson  at  Hadley  is  thus  1,177  feet  in  63  miles, 
or  about  19  feet  per  mile  (App.  70,  254-255,  270-271). 
The  Sacandaga  River  has  the  characteristics  of  a  moun¬ 
tain  stream,  which  are  pronounced  in  the  last  six  miles 
of  its  course,  and  even  at  the  point  of  its  entrance 
into  the  Hudson,  where  it  “rushes  swiftly”  into  the 
latter  stream  (App.  308;  and  see  cut  on  App.  309). 

The  point  of  confluence  of  the  Sacandaga  with  the 
Hudson  River  at  Hadley  is  223  miles  above  the  mouth  of 
the  latter  stream  in  New  York  Bay,  and  70  miles  above 
the  head  of  tidewater  in  the  Hudson  at  the  Federal  Dam 
at  Troy,  New  York. 

The  Sacandaga  River  has,  from  time  to  time  over  the 
past  hundred  years  or  more,  been  obstructed  by  dams  at 
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various  points  along  its  course  from  its  headwaters  to  its 
mouth  at  Hadley.  Numerous  “flood  dams”,  operated  for 
the  purposes  of  log  driving,  have  existed  in  the  head¬ 
waters  and  upper  reaches  (App.  79;  173-177;  262  ;  365- 
366;  370-373).  A  dam  existed  for  many  years  about  3 
miles  above  Northville  (App.  369)  and  some  mill-dams, 
farther  upstream  (App.  271  (table)).  The  so-called  “Old 
Conklingville  Dam”,  situated  a  short  distance  upstream 
from  the  present  Conklingville  Dam  of  the  Hudson  River 
Regulating  District  (App.  222),  is  stated  to  have  “stood 
some  fifty  years”  previous  to  1882  (App.  272;  72),  and 
continued  in  existence  until  the  present  Conklingville  Dam 
was  constructed  in  1927  (App.  71).  This  was  a  structure 
some  14  to  18  feet  in  height  (App.  186,  222,  228),  and 
was  used,  in  addition  to  providing  water  power  for  the 
adjacent  mills,  to  provide  discharges  of  water  for  driving 
logs  down  the  Horse  Race  (App.  79;  229,  366,  381)  and, 
when  need  arose,  to  raise  the  water  surface  in  the  im¬ 
pounded  pool  in  aid  of  navigation  by  the  little  steamboat 
which  operated  for  a  time  in  the  Conklingville  Pool  (App. 
382).  Also,  in  1882,  two  mill-dams  existed  in  the  three- 
mile  reach  of  river  between  Stewarts  Bridge  and  the  Hud¬ 
son  at  Hadley  (App.  271-272).  There  is  no  evidence  that 
any  of  these  dams  contained  any  locks  or  facilities  for 
the  passage  of  boats  (App.  71),  although  some  contained 
sluices  or  “aprons”  for  the  passage  of  logs  (App.  71; 
272,  366). 

In  1922  there  was  organized  the  Board  of  Hudson 
River  Regulating  District,  a  public  corporation  and  agency 
organized  under  Article  VII  of  the  New  York  Conserva¬ 
tion  Law  (N.  Y.  Cons.  L.,  c.  65,  Art.  VH)  for  the  purpose 
of  regulating  the  flow  of  the  Sacandaga  River  when  re¬ 
quired  by  the  public  welfare,  including  public  health  and 
safety  (App.  49,  51,  103).  In  the  period  1927  to  1930,  the 
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Board  constructed  at  Conklingville  the  new  ConklingviUe 
Dam,  which  impounds  the  Sacandaga  Reservoir,  which 
extends  29  miles  up  the  valley  of  the  Sacandaga  River  to 
the  vicinity  of  Northville.  The  Dam,  which  is  owned  by 
the  State  of  New  York,  is  an  earth  dam  1200  feet  long 
and  115  feet  in  maximum  height.  The  Sacandaga  Reser¬ 
voir  impounded  by  this  dam  has  an  available  storage 
capacity  of  30  billion  cubic  feet,  or  690,000  acre-feet,  of 
water  (App.  70).  Petitioner,  as  former  owner  of  part  of 
the  land  at  the  Dam  site,  has  constructed  and  operates 
under  a  contract  with  the  Board  the  E.  J.  West  Hydro- 
Electric  Station,  situate  adjacent  to  the  Dam  on  land 
owned  by  the  petitioner  (App.  70-71 ;  Exs.  61,  62,  Tr.  1240- 
1260).  Under  these  arrangements  and  contract,  the  reten¬ 
tion  and  release  of  water  from  the  Sacandaga  Reservoir 
are  exclusively  and  completely  controlled  by  the  Board  of 
the  Hudson  River  Regulating  District,  and  the  operation 
of  the  E.  J.  West  Station  is  thus  limited  to  periods  of 
outflow  from  the  Sacandaga  Reservoir,  the  time  and  dura¬ 
tion  of  which  are  determined  and  controlled  by  the  Board 
(App.  52,  53;  70-71;  154). 

The  outflow  from  the  Sacandaga  Reservoir  may  vary 
from  0  to  approximately  8,000  cubic  feet  per  second 
(“cfs”).  The  E.  J.  West  Station  was  designed  to  use  a 
flow  of  4,000  cfs  at  best  efficiency,  with  maximum  capacity 
of  5,460  cfs;  and  flows  in  excess  of  the  latter  figure  pass 
unused,  or  “wasted”,  through  the  discharge  works  of  the 
Conklingville  Dam  (App.  71,  87;  154). 

The  Proposed  Stewarts  Bridge  Project 

Petitioner’s  proposed  Stewarts  Bridge  Project  is  to  be 
located  on  the  “Horse  Race”  reach  of  the  Sacandaga 
River,  approximately  3  miles  above  the  confluence  of  the 
Sacandaga  and  Hudson  Rivers  at  Hadley,  and  a  like 
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distance  downstream  from  the  State-owned  Conklingville 
Dam.  Elevation  at  the  project  site  is  approximately  609 
feet  above  mean  sea  level,  USDS  datum.  The  project 
will  comprise  an  earth  dam  about  1400  feet  in  length  and 
112  feet  in  maximum  height  above  the  natural  river  bed; 
and  a  hydro-electric  plant  having  a  generating  unit  de¬ 
signed  for  a  gross  operating  head  of  99  feet,  to  operate 
at  best  efficiency  with  a  flow  of  4,000  cfs  and  with  a 
capacity  of  5,000  cfs  at  full  gate,  with  a  water  turbine 
of  46,000  horsepower  rated  capacity  and  generator  of 
30,000  KW  (32,500  kva)  rated  capacity.  The  pool  to  be 
impounded  by  the  dam  will  extend  upstream  to  the  foot 
of  the  Conklingville  Dam,  will  have  an  area  at  maximum 
water  level  of  approximately  470  acres,  and  a  reserve 
pondage  capacity  at  5-foot  maximum  drawdown  of  2300 
acre-feet  or  100  million  cubic  feet  (App.  49-49, 153). 

The  design  of  the  plant  is  such  that  the  pool  will  not 
be  drawn  down  in  normal  conditions  of  operation.  The 
drawdown  of  5  feet,  while  physically  possible,  would 
create  serious  risks  of  drawing  air  into  the  power  plant 
intake  and  of  drawing  in  cakes  of  ice  in  the  winter¬ 
time  (App.  153-154).  The  plant  is  designed  and  will  be 
operated  as  a  run-of-the-river  plant,  without  utilization  of 
the  storage  of  its  pond  or  substantial  drawdown  of  the 
water-surface  thereof,  operating  in  parallel  with  the  E.  J. 
West  Station  at  the  Conklingville  Dam  at  such  times  only 
as  waters  are  being  released  from  the  Sacandaga  Reservoir 
(App.  48,  50,  59, 153-154).  Since  the  additional  amount  of 
water  entering  the  River  between  the  Conklingville  and 
Stewarts  Bridge  Dams  from  precipitation,  surface  drain¬ 
age,  and  percolation  will  be  very  small,  releases  made  from 
time  to  time  from  the  Sacandaga  Reservoir  and  Conk¬ 
lingville  Dam  by  the  Hudson  River  Regulating  District 
will  provide  practically  the  entire  flow  of  the  Sacandaga 
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Biver  past  the  project  site.  The  effect  of  the  project  in 
operation  will  be  only  to  pass  on  the  flows  released  from 
the  Sacandaga  Beservoir  without  diminution  or  regulatory 
modification  (App.  52-53,  98).  The  Presiding  Examiner 
stated  in  his  Intermediate  Decision  (App.  98) : 

“They  [counsel  for  Declarant]  clearly  established 
that  the  proposed  project  as  a  run-of-the-stream 
plant  cannot  substantially  change  the  previously 
existing  regulated  flows  and  downstream  effects 
they  produce.” 

No  contrary  finding  was  made  by  the  Commission  in  its 
Opinion  or  Findings  and  Order.  It  follows  that  existence 
and  operation  of  the  Stewarts  Bridge  Project  will  not  and 
cannot  have  any  measurable  effect  downstream  upon  any 
navigable  waters  of  the  United  States.  In  effect,  the 
majority  decision  of  the  Commission  has  so  found. 

Extent  and  Character  of  Navigation  Uses  of  the 

Sacandaga  River 

Navigational  use  of  the  Sacandaga  Biver  has  been 
limited  to  three  types  of  use:  (1)  a  local  use  of  small 
boats  in  the  pools  between  Northampton  (Mile  98)  and 
Conklingville  (Mile  77) ;  (2)  the  rafting  of  logs  in  a  local 
movement  in  this  same  reach;  and  (3)  loose  log-driving 
from  the  headwaters  and  tributaries  to  the  confluence  with 
the  Hudson  at  Hadley,  and  thence  down  the  Hudson  to  the 
“Big  Boom”  above  the  Feeder  Dam  (located  at  Mile  54). 

There  has  been  no  commercial  boat  navigation  on  the 
Sacandaga  Biver  above  Northville  (Mile  106)  or  below 
Conklingville  (Mile  77),  except  the  isolated  and  local  use 
of  specially  designed  rowboats,  or  skiffs,  by  log  drivers 
for  approaching  and  breaking  up  log  jams  (App.  73,  78; 
179,  180;  187-188  ;  228,  230).  These  boats  were  moved 
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from  point  to  point  by  horse  and  wagon  (App.  179,  180; 
230).  Even  the  crossing  of  the  river  at  places  was  accom¬ 
plished  by  aerial  cars  on  wires  strung  above  the  surface  of 
the  water  (App.  371). 

A  small  steamer,  drawing  18  to  20  inches  of  water,  was 
used  for  a  period  of  seven  or  eight  years  around  1880 
in  the  pool  above  the  old  Conklingville  Dam,  for  the  pur¬ 
poses  of  towing  log  rafts  and  carrying  hemlock  bark  to 
a  tannery  near  Conklingville  (App.  186,  220,  222,  233, 
383).  The  operation  of  this  steamer  required  occasional 
aid  from  the  use  of  “brackets”  or  dashboards  on  the  old 
Conklingville  Dam  to  raise  the  water  to  a  sufficient  depth 
for  navigation  (App.  71;  382).  The  limits  of  operation  of 
this  steamer  were  from  the  vicinity  of  Batchellerville  (about 
Mile  91)  to  Conklingville  (Mile  77)  (App.  220,  222,  383), 
and  could  not  physically  extend  to  any  connecting  waters 
above  or  below. 

The  rafting  of  logs  took  place  entirely  within  the 
reaches  between  Anderson’s  School  House  (about  Mile 
95)  and  Conklingville  (Mile  77),  in  the  pool  above  and 
partly  created  by  the  Old  Conklingville  Dam,  and  terminated 
at  the  mills  at  Conklingville  (App.  188,  221,  223,  229,  232- 
234).  The  movement  of  rafts  was  carried  on  in  the  summer 
months,  commencing  in  the  late  spring,  after  the  main  drive 
of  loose  logs  from  the  headwaters  to  the  Hudson  had  passed 
(App.  185,  226,  232).  All  of  the  rafted  logs,  a  substantial 
proportion  of  which  were  hardwood  (App.  185,  188),  were 
taken  out  of  the  River  at  the  sawmills  and  woodenware 
factory  at  and  above  Conklingville,  and  were  sawed  into 
lumber  or  processed  into  clothespins,  washboards,  barrel 
covers  and  similar  products  at  these  mills,  and  were 
moved  thence  to  railroad  or  market  by  wagon  or  truck 
(App.  185,  221,  223,  229;  234  ;  72,  73).  There  was  no 
movement  of  these  logs,  or  of  products  processed  there- 
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from,  from  the  mills  by  water.  This  rafting  movement 
was  therefore  isolated,  local  and  wholly  intrastate.  It 
was  limited  solely  to  this  one  relatively  short  reach  of 
the  River,  and  had  no  connection  whatever  with  outside 
waters. 

The  floating  of  loose  logs  in  the  Sacandaga  River  was 
carried  on  in  the  seasons  of  spring  flood,  which  last  less 
than  two  months  in  each  year,  in  April  and  May,  averaging 
about  40  to  50  days  ( App.  168,  225,  236,  372-373,  378,  382 ; 
72).  The  conduct  of  these  log  drives  was  vividly  de¬ 
scribed  by  a  number  of  the  river-driver  witnesses,  in¬ 
cluding  particularly  Messrs.  Abrams  (App.  163-177)  and 
Denton  (App.  224-234)  at  the  hearings  before  the  Pre¬ 
siding  Examiner,  and  by  Mr.  Partridge  in  testimony  in 
the  Fonda  case,  in  evidence  as  Item  A  by  Reference  in 
this  proceeding  (App.  378-383).  Even  at  the  height  of 
the  log-driving  season,  the  use  of  flood-dams  to  augment 
the  natural  flow  of  the  stream  by  the  release  of  stored 
water  was  necessary  to  assure  successful  drives  in  the 
headwaters  reaches  above  Northville  and  frequently  to 
assure  successful  passage  through  the  Horse  Race  between 
Conklingville  and  Hadley  (App.  173-177;  229,  381).  The 
need  for  flood-dam  operation,  of  course,  varied  from 
year  to  year,  depending  upon  the  stream-flow  conditions 
of  the  particular  season  (App.  382).  Failure  in  prudent 
operation  of  the  flood-dams  might  result  in  serious  log¬ 
jams;  one  such  jam,  resulting  from  faulty  operation  of 
flood-dam  storage,  required  the  combined  resources  of 
all  the  flood-dams  in  the  headwaters,  combined  with 
heroic  efforts  of  the  driving  crews,  to  dislodge  the  jam 
(App.  168-169,  176-177).  Without  augmentation  of  the 
flow  by  flood-dams,  logs  would  move  only  limited  dis¬ 
tances  in  the  natural  flow  of  the  stream  (App.  175,  372, 
380).  This  artificially  augmented  flow  had  to  be  of  such 
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magnitude  that  the  stream  was  raised  above  and  out  of 
the  natural  banks.  Unless  the  spring  floods  and  the  dis¬ 
charge  from  flood  dams  was  great  and  constant,  the  logs 
were  left  stranded  on  the  meadows  outside  the  banks  of 
the  stream  (App.  373,  381,  383).  Supervision  by  log-driv¬ 
ing  crews  was  necessary  along  the  entire  length  of  the 
River  (App.  72-73;  169,  191,  380);  the  testimony  shows 
that  crews  were  assigned  to  particular  reaches  of  the 
River,  in  succession  along  its  course,  each  passing 
the  drive  on  to  other  crews  below  (App.  169,  219,  222, 
225,  235,  380).  Logs  reaching  the  Horse  Race  between 
Conklingville  and  Hadley  sometimes  required  augmen¬ 
tation  of  flow  by  releases  from  the  old  Conklingville 
Dam,  even  in  the  high-water  season  (App.  229,  381; 
79);  jams  in  this  reach  were  not  infrequent  (App. 
179,  187,  227-228,  380).  Logs  which  failed  to  pass 
the  Horse  Race  during  the  spring  high-water  season 
would  have  to  await  the  high  water  of  the  following  year 
(App.  225,  229);  unless  a  “running”  or  “rolling”  drive, 
to  bring  down  such  logs  as  could  readily  be  dislodged 
from  the  bed  or  banks  of  the  stream,  or  a  “clean-up  drive”, 
to  bring  down  all  logs  which  could  feasibly  be  moved,  were 
thereafter  made  (App.  178-179,  236;  190).  While  the  new 
Conklingville  Dam  is  equipped  with  a  log-sluice,  there  has 
been  no  log  drive  on  the  Sacandaga  River  since  its  con¬ 
struction  was  commenced  in  1927;  the  last  drive  on  the 
Sacandaga  took  place  in  1925  or  1926  (App.  73;  161,  190, 
219,  232). 

The  loose  logs  driven  from  the  Sacandaga  River  into 
the  Hudson  River  at  Hadley  were  commingled  there  with 
logs  driven  from  the  upper  reaches  of  the  Hudson  and  its 
tributaries  above  Hadley,  and  were  thence  driven  down 
the  Hudson  some  16  miles  to  the  “Big  Boom”,  located 
some  7  to  8  miles  above  Glens  Falls  (at  Mile  54)  in  the 
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pool  impounded  by  the  Feeder  Dam  (App.  179,  201-202, 
213,  214,  267,  331* ** ).  Here  were  collected,  without  differ¬ 
entiation,  logs  from  the  upper  reaches  and  tributaries  of 
the  Hudson  above  Hadley,  logs  from  the  Sacandaga,  and 
logs  placed  in  the  Hudson  at  points  below  the  confluence 
of  the  Sacandaga,  between  Hadley  and  the  Big  Boom 
(App.  209-211,  296;  73-74;  117).  Logs  collected  at  the 
Big  Boom  were  sorted  and  divided  without  identification 
as  to  source  among  the  several  sawmills  and  paper  mills 
in  the  Glens  Falls  area,  which  were  variously  located  at 
Corinth  (Mile  65),  Palmer  Falls  (Mile  64), ••  Feeder  Dam 
(Mile  49),  and  the  Glens  Falls  area  (App.  178,  180-183, 
323,  263-268;  74;  114).  There  is  no  evidence  of  record  that 
any  logs  or  pulpwood  collected  at  the  Big  Boom  were 
thereafter  moved  by  water  on  the  Hudson  River  or  con¬ 
nected  waters  to  any  destination  beyond  these  mills.  On 
the  contrary,  the  evidence  shows  that  all  such  logs  and 
pulpwood  were  processed  by  manufacture,  either  by  saw¬ 
ing  into  lumber  or  by  manufacture  into  pulp  or  paper  or 
other  wood  products,  at  the  mills  in  this  immediate  region, 
wholly  within  the  State  of  New  York. 

The  Presiding  Examiner  held  in  his  Intermediate  De¬ 
cision  : 

“No  continuous  transportation  of  logs  or  timber 
products  down  the  Sacandaga  or  Hudson  Rivers 
in  interstate  or  foreign  commerce  has  been  estab¬ 
lished  by  the  facts  of  record  in  this  proceeding.” 
(App.  82) 

“evidence  of  continuous  water  transportation  in  in¬ 
terstate  or  foreign  commerce  is  wholly  absent  from 
this  record.  No  downstream  point  below  the  Big 

*  For  pictures  of  the  Big  Boom,  see  App.  313  and  353. 

**  Due  to  lack  of  holding  and  sorting  facilities  at  these  points,  logs  or  pulp¬ 
wood  for  the  Corinth  and  Palmer  Falls  mills  had  sometimes  to  be  hauled  back 
from  the  Big  Boom  (App.  158). 
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Boom  above  Glens  Falls  was  shown  to  have  been 
the  destination  of  any  timber  products  transported 
down  the  Sacandaga  River  or  the  upper  Hudson 
River.”  (App.  83) 

“the  evidence  does  not  make  possible  a  finding  that 
any  of  the  logs  which  arrive  at  the  Big  Boom  via 
the  Sacandaga  River  were  floated  farther  south  on 
the  Hudson.”  (App.  74) 

“the  record  does  not  permit  a  factual  finding  as  to 
the  origin  of  any  specific  shipment  of  timber 
products.  This  record  does  not  show  that  any  logs, 
lumber  or  timber  products  originating  from  water 
transportation  on  the  Sacandaga  River  ever 
reached  New  York  City  or  any  out-of-State  point.” 
(App.  75) 

A  like  statement  is  made  in  the  Presiding  Examiner’s 
Finding  No.  6  (App.  101).  And  in  his  Finding  No.  9  the 
Presiding  Examiner  stated  (App.  102) : 

“Continuous  water  transportation  of  logs  or  timber 
products  down  the  Sacandaga  River  and  the  Hud¬ 
son  River  in  interstate  or  foreign  commerce  has  not 
been  shown.” 

The  Sacandaga  River  has  never  been  improved  by  the 
United  States.  There  has  been  no  suggestion,  in  any  War 
Department  Engineers’  Report  upon  the  Hudson  River  or 
its  tributaries,  that  any  such  improvement  has  been  or 
will  be  contemplated. 

In  these  proceedings  there  was  received  in  evidence  as 
Item  A  by  reference  the  record  in  the  case  of  Board  of 
Hudson  River  Regulating  District  v.  Fonda ,  Johnstown 
and  GloversvUle  Railroad  Company,  127  N.  Y.  Misc.  866 
(at  875-877),  217  N.  Y.  Supp.  781;  affirmed  223  App.  Div. 
358,  228  N.  Y.  Supp.  686;  modified  in  other  respects  and 
affirmed,  249  N.  Y.  445,  164  N.  E.  541 ;  remittitur  amended 
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250  N.  Y.  559,  166  N.  E.  324  (App.  80,  124,  137-138, 
362-383;  Tr.  1611-2407).  This  evidence  was  substan¬ 
tially  similar  and  in  some  respects  identical  with  that  re¬ 
ceived  directly  by  the  respondent  Commission  in  the  present 
proceedings.  In  the  Fonda  case  referred  to,  however,  the 
Railroad  had  resisted  condemnation  of  its  properties  by 
the  Hudson  River  Regulating  District  on  the  ground, 
among  others,  that  the  Sacandaga  River  was  a  navigable 
water  both  under  State  and  Federal  law  and  therefore  the 
construction  of  the  reservoir  could  not  be  accomplished 
without  a  license  from  the  Federal  Power  Commission,  thus 
raising  the  identical  issue  presented  in  these  proceedings. 
The  Courts  held  that  the  Sacandaga  was  non-navigable 
under  both  State  and  Federal  law  and  no  Federal  Power 
Commission  license  was  required.  The  respondent  Com¬ 
mission,  however,  on  a  substantially  identical  record, 
chooses  to  ignore  the  decision  of  the  New  York  Courts 
and  reaches  an  opposite  conclusion,  thereby  precipitating 
this  review. 


The  Hudson  River 

The  Sacandaga  is  a  mountain  tributary  of  the  Hudson, 
and  the  latter  is  the  only  water  course  with  which  it  is 
connected.  The  size,  nature  and  capacity,  therefore,  of 
the  Hudson  between  the  point  of  confluence  of  the  two 
streams  and  the  place  where  the  Hudson  first  becomes 
actually  navigable,  is  of  significance  and  at  issue  herein. 

The  very  name  “Hudson”  to  the  average  person 
invokes  a  mental  picture  of  the  great  tidal  estuary  in  the 
vicinity  of  New  York  City  so  well  known  to  all.  There 
is  a  natural  tendency  to  ascribe  this  same  importance  to 
every  portion  of  the  stream  which  carries  the  name 
“Hudson”.  Actually,  however,  the  main  source  is  a 
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minor  brook  high  on  the  slopes  of  Mount  Marcy  flowing 
from  Lake  Tear-of-the-Clouds. 

The  New  York  Courts  have  recognized  that  “it  is  self- 
evident  that  the  Hudson  river,  somewhere  in  its  windings 
between  Waterford*  and  its  source  near  Mount  Marcy, 
ceases  to  be  navigable  *  *  *  ”.** 

In  order  that  the  Court  may  recognize  the  widely  vary¬ 
ing  characteristics  of  the  different  reaches  of  the  Hudson, 
we  have  related  our  factual  statement  to  the  several  sig¬ 
nificant  stretches  into  which  the  river  may  be  divided. 
These  are : 

1.  The  Mountain  Section — from  the  source  near  the  sum¬ 
mit  of  Mount  Marcy  to  the  foot  of  the  falls  at  Fort 
Edward. 

Throughout  this  entire  distance  the  river  has  all  the 
characteristics  of  a  mountain  stream,  flowing  out  of  the 
Adirondack  plateau  into  the  true  valley  of  the  Hudson 
at  Fort  Edward.  Because  of  its  peculiar  significance  to 
the  issues  at  dispute,  this  mountain  section  has  been 
further  subdivided  into  the  reaches  above  and  below 
Hadley,  which  is  the  point  where  the  Sacandaga  discharges 
into  the  Hudson. 

2.  The  River  Valley  or  stretch  between  Fort  Edward 

and  Troy. 

This  section,  although  interrupted  by  rapids,  falls  and 
dams,  has  a  much  more  gradual  slope  than  the  mountain 
portion.  Its  status  as  a  navigable  water  could  be  the 
subject  of  fair  controversy.  However,  in  an  attempt  to 
simplify  these  proceedings,  petitioner,  at  the  hearings 

*  Near  Troy,  where  the  tide  ebbs  and  flows. 

**  Waterford  Electric  L.  H.  &  P.  Co.  v.  State  of  New  York,  208  App.  Div. 
273  at  277,  203  N.  Y.  Supp.  858  (1924)  ;  affirmed  without  opinion,  239  N.  Y. 
629,  147  N.  E.  224  (1925). 


18 


before  the  Federal  Power  Commission,  stipulated  that  for 
the  purposes  of  this  ease  alone,  the  navigability  of  this 
reach  would  be  assumed. 

3.  The  Tidal  Section — from  Troy  to  New  York  Bay 
and  the  Atlantic  Ocean. 

In  this  distance  the  tide  ebbs  and  flows  and  the  Hudson 
is,  therefore,  more  correctly  a  tidal  estuary  rather  than 
a  tite  river.  Although  improvements  in  the  upper  sec¬ 
tion  in  the  vicinity  of  Troy,  Waterford  and  Albany  down 
as  far  as  the  City  of  Hudson  were  in  early  days  made 
by  the  State  of  New  York  rather  than  by  the  Federal 
Government  (Ex.  33,  p.  15),  there  is  no  issue  as  to  its 
navigability  in  any  part  of  this  reach.  In  its  original 
condition,  even  the  upper  portion  could  always  be  navi¬ 
gated  by  some  boats.  Today,  with  the  expenditure  of  large 
sums,  it  can  carry  ocean-going  vessels. 

1.  The  Mount  can  Section. 

A.  Between  the  Source  on  Mount  Marcy  and  Hadley. 

The  Hudson  River  rises  in  Lake  Tear-of-the-Clouds 
at  an  elevation  of  4,326  feet  on  the  slopes  of  Mount 
Marcy,  the  highest  peak  in  the  Adirondack  Mountains 
and  in  the  State  of  New  York,  and  thence  falls  nearly 
3,800  feet  in  approximately  90  miles  to  an  elevation  of  547 
feet  at  its  confluence  with  the  Sacandaga  at  Hadley  (App. 
258,  259,  260,  269-270,  332-333  ;  67).  There  is  no  evidence 
of  any  use  of  the  Hudson  River  above  Hadley  for  boat 
navigation,  and  the  portions  of  the  Hudson  upstream 
from  Hadley  were  and  can  be  used  only  for  the  floating 
of  loose  logs  and  pulpwood,  downstream,  and  only  in 
seasons  of  high  water  and  with  artificial  aids  (App.  262). 
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B.  Between  Hadley  and  Fort  Edward. 

From  Hadley  downstream  to  Fort  Edward,  in  a  distance 
of  29  miles,  the  Hudson  River  falls  427  feet,  or  an  average 
of  14.7  feet  per  mile  ( App.  67 ;  260 ;  Exs.  29,  95  and  96,* 
in  App.  Vol.  II).  Within  this  distance  there  were  in  the 
natural  state  of  the  stream  at  least  ten  sets  of  falls,  rifts 
and  rapids.  At  Corinth  and  Palmer  Falls  (Miles  64-65) 
within  a  distance  of  less  than  a  mile  there  are  two  falls, 
one,  the  upper,  with  a  fall  of  25  to  30  feet,  the  other, 
lower,  known  as  the  “Great  Falls ”  of  the  Hudson,  with 
a  fall  of  80  feet  through  a  greatly  constricted  channel, 
the  two,  in  aggregate,  falling  105  to  110  feet  in  eight- 
tenths  of  a  mile  (App.  252,  268,  305,  311,  326;  Ex.  33, 
Table  No.  2,  p.  7).  Rapids  continued  past  the  site  of  the 
Spier  Falls  Dam  (Mile  59)  to  the  site  of  the  Sherman 
Island  Dam  (Mile  55)  (App.  267,  364;  Exs.  29,  95,  96 
in  App.  Vol.  II).  The  latter  rapids  and  dam  mark  the 
head  of  the  pool  impounded  by  the  Feeder  Dam  at  Mile 
49;  in  this  pool  the  Big  Boom  formerly  was  located,  at 
Mile  54  (App.  201-202,  213).  Near  the  site  of  the  Feeder 
Dam  was  a  natural  fall  of  some  14  or  15  feet,  in  the 
form  of  a  riffle  (App.  266).  At  Glens  Falls  (Mile 
46.5),  after  traversing  a  small  rapid,  the  River  falls 
30  feet  over  rock  ledges  (App.  265,  266).  Below  Glens 
Falls  the  riverbed  descends  approximately  15  feet  to 
the  upper  rapids  at  Hudson  Falls  (Mile  44.2)  marked 
by  a  fall  of  about  8  feet  (App.  263-265,  Tr.  646).  The 
River  then  descends  about  70  or  80  feet  in  the  course  of 
a  mile,  falling  65  feet  within  a  horizontal  distance  of  some 
600  to  800  feet  at  Baker’s  Falls  (Mile  43.2)  (App.  264, 
315-316).  Smaller  falls  and  rapids  intervene  between 

*  These  Exhibits  are  filed  in  the  “flat-file”  volume.  Volume  II  of  the  Joint 
Appendix. 
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Baker’s  Falls  and  Fort  Edward  (Mile  41)  (Ex.  33,  p.  7, 
Table  2;  Ex.  95,  App.  VoL  II). 

Presently  the  River  between  Hadley  and  Fort  Edward 
is  obstructed  by  nine  dams,  namely,  Corinth  (Mile  65), 
Palmer  Falls  (Mile  64),  Spier  Falls  (Mile  59),  Sherman 
Island  (Mile  55),  Feeder  Dam  (Mile  49),  Glens  Falls  (Mile 
46.5),  Hudson  Falls  Upper  (Mile  44)  and  Lower  (Mile  43), 
and  the  Fort  Edward  Dam  (Mile  41).  The  vertical  fall 
provided  by  these  dams  ranges  from  13.5  feet  at  the  Hud¬ 
son  Falls  Upper  Dam  to  87  feet  at  Palmer  Falls  (Ex.  33,  p. 
7,  Table  No.  2;  Exs.  29  and  95,  in  App.  Vol.  II;  Tr.  670). 
None  of  these  dams  contains  any  lock  or  other  facility  for 
the  passage  of  boats  or  vessels  through  or  around  the  dam, 
except  only  the  Feeder  Dam,  which  contains  a  lock  per¬ 
mitting  passage  of  boats  and  logs  from  the  pool  above  the 
Feeder  Dam  into  the  artificial  upland  Feeder  Canal 
(App.  197-199). 

The  Glens  Falls  Feeder  Canal 

The  Glens  Falls  Feeder  Canal,  constructed  for  the  pur¬ 
pose  of  supplying  water  to  the  Old  Champlain  Canal,  was 
completed  in  1832  (App.  113,  253). 

The  Presiding  Examiner  found: 

“The  Feeder  Canal  was  constructed  across  an 
upland  area  apart  from  the  channel  of  the  Hudson, 
which  it  does  not  reenter,  and  with  which  it  was 
interconnected  only  by  a  section  of  the  upland 
Champlain  Canal  from  a  point  3  miles  east  of  Fort 
Edward.  ’  ’  (App.  69) 

The  Feeder  Canal  extends  from  the  pool  formed  by 
the  State  Feeder  Dam  above  Glens  Falls  (Mile  49)  over¬ 
land  to  the  summit  level  of  the  Champlain  Canal  between 
Fort  Edward  and  the  head  of  Wood  Creek,  at  a  point 
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about  3  miles  east  of  Fort  Edward  and  the  Hudson 
River.  The  primary  purpose  of  the  Feeder  was  and  is 
to  supply  water  from  the  Hudson  River  to  the  summit 
level  of  the  Champlain  Canal  (App.  69,  282-289,  363,  364). 
The  Feeder  Canal  was  made  navigable  for  canal  boats 
of  limited  size  by  the  installation  of  a  series  of  13  locks, 
which  permitted  such  boats  to  pass  from  the  summit  level 
of  the  artificial  Champlain  Canal  up  to  the  Feeder  Dam 
Pool  (App.  113).  Boat  navigation  in  the  Hudson 
River  above  or  below  the  Feeder  Dam  Pool  was  never 
possible  because  of  insuperable  natural  obstacles  and  the 
absence  of  any  provision  in  the  Feeder  Dam  or  the  dams 
upstream  for  the  passage  of  boats  (App.  197-199  ;  364). 
The  Feeder  Canal  provided,  therefore,  the  only  means 
of  ingress  or  egress  by  water.  From  time  to  time  the 
Feeder  Canal  has  also  been  used  for  the  flotation  of  logs 
from  the  Feeder  Dam  Pool  to  mills  in  the  vicinity  of  Glens 
Falls  but  not  beyond  (App.  181,  192,  197-198,  212).  Traffic 
on  the  Glens  Falls  Feeder  from  the  junction  lock  at 
Fort  Edward  to  the  City  of  Glens  Falls  practically 
ceased  in  1931.  On  April  25,  1941,  the  Feeder  Canal  was 
closed  to  navigation  by  order  of  the  Superintendent  of 
Public  Works  pursuant  to  authorization  by  State  statute 
(N.  Y.  Laws  of  1941,  Chapter  508)  (App.  69).  The  Feeder 
Canal  is  still  maintained  and  used  for  its  original  purpose 
of  diverting  water  to  the  Champlain  Canal  (App.  69; 
N.  Y.  Leg.  Doc.  [1942]  No.  37,  p.  29). 

The  Commission  in  its  Findings  and  Order  found 
(App.  135) : 

‘‘From  Fort  Edward  to  Hadley  and  points 
above,  the  Hudson  River  was  historically  not  navi¬ 
gable  for  boats,  (except  in  the  section  between 
Glens  Falls  and  Fort  Edward  which  was  augmented 
by  the  installation  of  the  Glens  Falls  Feeder 
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Canal),  but  was  used  extensively  in  its  natliral  con¬ 
dition  for  the  transportation  for  substantial  quan¬ 
tities  of  property  (logs  and  forest  products)  from 
points  on  the  Hudson  or  its  tributaries,  including 
the  Sacandaga  River,  to  the  sawmills  at  Glens 
Falls,  Hudson  Falls,  Fort  Edward  and  Thomson/ 7 

The  absence  of  evidence  of  commercial  or  military 
boat  navigation  between  Hadley  and  Fort  Edward  is  of 
substantial  significance  in  the  light  of  the  desirability  of 
a  water  route  through  this  region  in  the  days  of  early 
settlement,  as  well  as  in  later  periods.  Particularly  was 
this  important  during  the  French  and  Indian,  and  Revolu¬ 
tionary  Wars,  when  the  main  strategy  was  based  on 
movements  of  armies  to  and  from  Canada  via  the  Hudson, 
Lake  Champlain,  Richelieu  and  St.  Lawrence  route. 

The  use  of  the  Hudson  River  between  Hadley  and 
Fort  Edward  for  the  through  transportation  of  the  “logs 
and  forest  products”  referred  to  in  the  above-quoted 
portion  of  the  Commission’s  Findings  and  Order  was 
limited  to  the  flotation  of  loose  logs.  It  was  not  possible 
to  raft  logs  or  lumber  down  the  Hudson  River  past  either 
Palmer  Falls  (Mile  64),  Glens  Falls  (Mile  46.5)  or 
Baker’s  Falls  (Mile  43.2). 

This  reach  of  the  river  between  Hadley  and  Fort 
Edward  was  in  its  natural  condition  an  absolute  bar  to 
intercommunication  by  water  between  the  Sacandaga 
River  and  the  lower  reaches  of  the  Hudson  below 
Fort  Edward.  Dams  for  paper  mills  and  power  plants 
have  also  obstructed  this  reach,  although  no  more  so 
than  the  obstacles  placed  there  by  nature. 
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2.  The  River  Valley  between  Fort  Edward 

and  Troy. 

It  is  petitioner’s  position  that  in  this  proceeding  it  is 
not  necessary  to  adjudicate  the  question  of  the  naviga¬ 
bility  of  the  Hudson  River  between  Fort  Edward  and 
Troy  and  that  it  is  not  material  for  the  purposes  of  this 
proceeding  whether  the  head  of  navigation  be  placed  at 
Troy  or  Fort  Edward.  Petitioner’s  position  is  taken  for 
the  purpose  of  simplifying  this  proceeding,  and  is  without 
prejudice  to  petitioner’s  right  to  try  the  question  in  any 
future  proceeding  where  the  issue  may  be  raised. 

Between  Fort  Edward  and  the  head  of  tidewater  at 
Troy  the  Hudson  River  in  its  natural  state  was  inter¬ 
rupted  by  various  rapids,  riffles  and  falls  and  was  not 
susceptible  of  continuous  and  uninterrupted  navigation 
even  by  rowboats  and  batteaux  (App.  66;  Tr.  538,  539, 
526-532). 

The  first  facilities  for  continuous  boat  navigation 
from  Fort  Edward  to  Troy  were  provided  by  construction 
of  the  Old  Champlain  Canal,  which  was  completed  in  1827. 
An  attempt  to  use  a  portion  of  the  natural  channel  of 
the  River  between  Schuylerville  and  Fort  Edward  for  this 
purpose  proved  unsuccessful  (App.  289-295);  and  the 
canal  as  finally  completed  was  an  upland  canal  lying  out¬ 
side  the  channel  of  the  river  throughout  its  entire  length, 
except  for  a  single  crossing  in  the  pool  above  the  old 
Saratoga  Dam  (App.  113,  260,  261,  323,  324;  Tr.  526-542, 
554,  577).  Since  the  canal  was  an  upland  artificial  con¬ 
struction  for  this  entire  distance  of  37  miles,  the  factual 
difficulty  of  navigation  in  this  reach  in  its  natural  condi¬ 
tion  is  clearly  indicated.  The  fact  that  the  canal  paralleled 
the  Hudson  is  of  no  greater  significance  than  if  it  had 
cut  across  country  to  Boston  Harbor. 
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In  1916  the  State  of  New  York  completed  as  part  of 
the  State  Barge  Canal  System  the  improved  Champlain 
Canal  which  is  located  for  the  most  part  in  the  natural 
channel  of  the  river.  This  was  accomplished  by  construct¬ 
ing  some  new  dams  and  making  use  of  existing  ones 
which  would  create  a  series  of  long  pools  and  raise  the 
water  to  such  depth  that  it  could  be  navigated  by  barges, 
small  towboats  and  other  craft  drawing  not  over  eleven 
feet  of  water.  Boats  proceed  from  one  pool  to  another 
through  artificial  canals  and  locks  located  at  or  near  one 
end  of  each  dam.  The  construction  of  this  project  was 
in  large  measure  a  partnership  between  the  State  and  the 
private  owners  of  these  dams,  who  for  many  decades  had 
employed  their  power  in  the  manufacture  of  paper,  hydro¬ 
electric  energy  and  other  manufactured  products.  (See 
App.  263;  and  Tr.  631-641.)  The  general  plan  of  the 
arrangement  was  that  the  private  owners  continued  to 
utilize  the  power  available  at  the  dams,  but  limited  in 
such  manner  as  the  State  Superintendent  of  Public  Works 
might  prescribe  for  the  purpose  of  giving  an  absolute 
priority  to  the  interests  of  navigation  during  the  months 
of  the  year  when  the  canalized  River  is  open  to  traffic 
(App.  151;  Tr.  99-100,  144-147;  Ex.  29  in  App.  Yol.  II). 

There  are  at  present  seven  dams  and  pools  in  the 
Hudson  River  between  Fort  Edward  and  Troy.  There 
are  power  facilities  at  five  of  these  dams  and  three  of 
them  are  privately  owned  (App.  66-67;  Ex.  33,  pp.  17, 
28;  Exs.  29,  94,  95,  96  in  App.  Yol.  II). 

At  Troy,  which  is  the  head  of  the  tidewater  reach  of 
the  River,  the  Federal  Government  constructed  a  dam  with 
a  lock  permitting  the  passage  between  the  Tidal  Section 
of  the  River  and  the  River  Valley  Section  which  had  been 
canalized  by  the  State  of  New  York.  At  that  dam  the 
Federal  Power  Commission  licensed  the  Ford  Company 
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to  develop  power.  This  is  the  only  dam  on  the  Hudson 
River  constructed  by  the  Federal  Government.  It  is  the 
only  one  where  the  power  user  has  been  compelled  to 
accept  the  burdens  of  a  Federal  Power  Commission 
license. 

Before  leaving  the  River  Valley  Section  between  Troy 
and  Fort  Edward,  the  Court’s  attention  is  directed  to  the 
fact  that  the  State’s  Barge  Canal  leaves  the  Hudson 
River  at  Fort  Edward  and  proceeds  through  a  series  of 
locks  to  climb  the  last  ridge  of  the  Adirondack  Plateau 
and  proceed  northerly  across  country,  descending  into  the 
southerly  end  of  Lake  Champlain.  From  thence  naviga¬ 
tion  may  be  conducted  through  that  Lake,  the  Richelieu 
River  and  the  Canadian-built  Chambly  Canal  into  the 
St.  Lawrence  River.  It  is  apparent  that  if  the  Hudson 
River  above  Fort  Edward  had  been  susceptible  of  im¬ 
provement  even  by  an  expensive  modern  type  of  river 
canalization  such  as  was  employed  by  the  State’s  Barge 
Canal,  branches  at  least  might  have  been  extended  further 
up  the  Hudson. 

3.  The  Tidal  Section  from  Troy  to  New  York  Bay. 

Waterford,  two  and  one-half  miles  above  the  Federal 
Dam  at  Troy,  is  the  point  farthest  upstream  where  the 
Federal  Government  has  established  a  project  or  spent 
money  for  the  improvement  of  navigation.  The  reports 
of  the  Army  Engineers  indicate  that  this  point  has  con¬ 
sistently  been  regarded  as  the  head  of  Federal  improve¬ 
ment  projects  (Ex.  33,  pp.  2,  15,  26;  Tr.  650,  652-653,  655, 
703, 1365, 1390, 1437, 1448-1449).  The  assertion  of  jurisdic¬ 
tion  by  the  Federal  Power  Commission  over  the  Stewarts 
Bridge  Project  on  the  Sacandaga  River  marks  the  first 
time  that  any  Federal  agency  has  attempted  to  assert  jur- 
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isdiction  over  any  portion  of  the  Hndson  River  above 
Waterford.* 

It  is  readily  apparent,  therefore,  that  if  the  Respond¬ 
ent  Commission  is  able  to  assert  jurisdiction  over  the 
Stewarts  Bridge  Project  on  the  Sacandaga  nnder  the 
guise  of  finding  it  to  be  a  navigable  water  of  the  United 
States,  the  legal  status  of  every  downstream  dam  and 
power  plant,  whether  owned  by  the  State  of  New  York 
or  private  paper  mills  or  power  plants,  is  thrown  into 
jeopardy. 

Interstate  Commerce 

There  is  no  evidence  in  the  record  of  this  proceeding 
that  any  logs  or  pulpwood  from  the  Sacandaga  or  Upper 
Hndson  Rivers  were  ever  transported  by  water  beyond 
the  mills  in  the  general  vicinity  of  Glens  Falls. 

The  Presiding  Examiner  held: 

“*  *  *  the  evidence  does  not  make  possible  a 
finding  that  any  of  the  logs  which  arrived  at  the 
Big  Boom  via  the  Sacandaga  River  were  floated 
farther  south  on  the  Hudson.”  (App.  74) 

“No  downstream  point  below  the  Big  Boom 
above  Glens  Falls  was  shown  to  have  been  the 
destination  of  any  timber  products  transported 
down  the  Sacandaga  River  or  the  upper  Hudson 
River.”  (App.  83) 

The  record  is  devoid  of  any  evidence  that  any  lumber 
or  other  wood  products  processed  from  logs  floated  down 
either  the  Sacandaga  or  Upper  Hudson  River  were  ever 
transported  by  water  in  interstate  commerce  after  the 
process  of  manufacture. 

♦  Waterford  is  a  small  village  situated  diagonally  across  the  Hudson  on  the 
west  bank  of  the  river  from  Troy.  Many  of  the  Government  documents  refer 
interchangeably  to  Waterford  and  Troy  which  for  practical  purposes  are  the 
same. 
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The  Presiding  Examiner  stated: 

“This  record  does  not  show  that  any  logs,  lum¬ 
ber  or  timber  products  originating  from  water 
transportation  on  the  Sacandaga  River  ever  reached 
New  York  City  or  any  out-of-State  point.”  (App. 
75)  i 

There  is  evidence  that  paper  of  Finch  Prayn  &  Co.  Inc. 
which  may  have  been  manufactured  from  pulpwood  floated 
down  the  Hudson  was  shipped  by  railroad  and  truck,  but 
not  by  water,  to  destinations  outside  of  New  York  State 
(App.  206-207).  The  pulpwood  from  which  such  paper 
was  made  was  brought  to  the  mill  by  both  truck  and  water 
transport  (App.  211-213).  The  conclusion  was  stated  by 
a  representative  of  Finch  Pruyn  &  Co.  Inc. 

“At  the  present  it  would  be  impossible  to  iden¬ 
tify  the  wood  and  any  particular  batch  of  paper.” 
(App.  217) 

There  is  no  evidence  whatever  that  any  logs  floated  from 
the  Sacandaga  River  have  ever  been  processed  into  paper 
or  any  other  product  which  has  moved  in  interstate  com¬ 
merce. 

The  Presiding  Examiner  found  (Finding  No.  9,  App. 

102) : 

“Continuous  water  transportation  of  logs  or  timber 
products  down  the  Sacandaga  River  and  the  Hudson 
River  in  interstate  or  foreign  commerce  has  not 
been  shown.”  1 

Chairman  Smith  stated  (App.  134): 

“There  is  in  this  record  no  evidence  whatever 
of  the  use  of  the  river  [Sacandaga]  for  any  trans¬ 
portation  except  for  the  floating  of  logs;  there  is 
no  proof  whatever  of  subsequent  shipment  in  inter¬ 
state  or  foreign  commerce.” 
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The  Commission  in  its  majority  opinion  referred  to 
the  Finding  of  the  Presiding  Examiner  (App.  117) : 

“The  presiding  examiner  also  refnsed  to  accept 
the  contention  that  the  logging  commerce  shown  by 
the  record  constituted  interstate  commerce  and 
based  his  refusal  upon  the  absence  of  any  specific 
item  of  evidence  that  any  particular  Sacandaga  log 
or  any  particular  board  processed  from  a  log  cut  on 
the  Sacandaga  watershed  and  transported  by  water 
to  the  Big  Boom  actually  reached  an  ultimate 
destination  outside  of  the  State  of  New  York.” 

While  the  Commission  expressed  its  disagreement  with 
the  conclusion  reached  by  the  Presiding  Examiner,  it  did 
not  controvert  the  accuracy  of  the  Examiner’s  statement 
of  the  facts  shown  by  the  evidence. 


Statement  of  Points 

1.  The  Commission  erred  in  finding  that  the  Sacandaga 
River  from  its  mouth  at  Hadley  to  Northville,  including 
the  site  of  petitioner’s  proposed  Stewarts  Bridge  project, 
was  historically  a  navigable  water. 

2.  The  Commission  erred  in  finding  that  the  Sacandaga 
River  was  used  in  its  natural  condition  for  the  transporta¬ 
tion  of  substantial  quantities  of  property  (logs  and  forest 
products). 

3.  The  Commission  erred  in  finding  that  the  Sacandaga 
River  between  Northville  and  Hadley  was  used  for  the 
transportation  of  property  in  interstate  commerce. 

4.  The  Commission  erred  in  finding  that  the  Hudson 
River  between  Hadley  and  Fort  Edward  was  used  for  the 
transportation  of  property  in  interstate  commerce. 

5.  The  Commission  erred  in  finding  that  the  Hudson 
River  between  Hadley  and  Fort  Edward,  either  together 


with  the  Glens  Falls  Feeder  Canal  and  the  Champlain 
Canal  or  otherwise,  is  suitable  for  use  for  the  transporta¬ 
tion  of  property  in  interstate  or  foreign  commerce. 

6.  The  Commission  erred  in  finding  that  the  Sacandaga 
River  from  its  mouth  at  Hadley  to  Northville  (including 
the  site  of  petitioner’s  proposed  project),  either  together 
with  the  Hudson  River,  the  Glens  Falls  Feeder  Canal  and 
the  Champlain  Canal,  or  otherwise,  is  suitable  for  use  for 
the  transportation  of  property  in  interstate  and  foreign 
commerce. 

7.  The  Commission  erred  in  finding  that  the  Hudson 
River,  from  above  its  confluence  with  the  Sacandaga  River 
at  Hadley  downstream  to  Fort  Edward,  is  a  navigable 
water  of  the  United  States. 

8.  The  Commission  erred  in  finding  that  the  Sacandaga 
River  is  a  navigable  water  of  the  United  States  from 
Northville  to  its  mouth  at  Hadley  (including  the  site  of 
petitioner’s  proposed  project). 

9.  The  Commission  erred  in  ordering  that  the  peti¬ 
tioner  shall  not  commence  the  construction  of  any  hydro¬ 
electric  power  development  at  or  near  the  proposed 
Stewarts  Bridge  site  until  it  shall  have  applied  for  and 
accepted  a  license  under  the  provisions  of  the  Federal 
Power  Act  and  the  rules  and  regulations  of  the  Commis¬ 
sion  thereunder. 

10.  The  Commission  erred  in  failing  to  find  that  the 
Sacandaga  River  is  a  non-navigable  stream. 

11.  The  Commission  erred  in  failing  to  find  affirma¬ 
tively  that  the  Sacandaga  River  has  never  been  used  for 
the  transportation  of  persons  or  property  in  interstate 
or  foreign  commerce. 

12.  The  Commission  erred  in  failing  to  find  affirma¬ 
tively  that  the  Sacandaga  River  is  not  suitable  for  use 


for  the  transportation  of  persons  or  property  in  interstate 
or  foreign  commerce. 

13.  The  Commission  erred  in  failing  to  find  affirma¬ 
tively  that  the  Sacandaga  River  is  not  a  navigable  water 
of  the  United  States  and  that  the  proposed  Stewarts 
Bridge  project  will  not  be  located  upon  any  navigable 
water  of  the  United  States. 

14.  The  Commission  erred  in  failing  to  find  that  the 
interests  of  interstate  or  foreign  commerce  will  not  be 
affected  by  the  proposed  Stewarts  Bridge  project. 

15.  The  Findings  of  the  Commission,  upon  which  its 
Order  is  based,  are  not  supported  by  substantial  evidence, 
and  are  contrary  to  the  evidence. 

16.  The  Commission’s  Order  is  contrary  to  law  and 
particularly  to  the  Federal  Power  Act. 

17.  The  Findings  of  the  Commission,  upon  which  its 
Order  asserting  licensing  jurisdiction  is  based,  being 
unsupported  by  substantial  evidence  and  contrary  to  the 
substantial  evidence  of  record  and  therefore  arbitrary  and 
erroneous,  said  Order  is  in  excess  of  the  Commission’s 
statutory  jurisdiction,  authority  and  limitations  under  the 
Federal  Power  Act. 

18.  The  Order  of  the  Commission,  by  which  the  Com¬ 
mission  asserts  jurisdiction  over  a  project  situate  upon 
a  non-navigable  stream  and  which  will  not  affect  the 
interests  of  interstate  or  foreign  commerce,  is  in  excess  of 
the  powers  conferred  upon  the  Federal  Government  by  the 
Constitution  of  the  United  States  and  is  in  violation  of  the 
Tenth  Amendment  thereto. 

19.  The  Order  of  the  Commission,  which  asserts 
licensing  jurisdiction  over  the  petitioner’s  proposed 
project  and  subjects  the  petitioner  to  the  peculiar 
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burdens  of  a  license  under  the  Federal  Power  Act,  being 
unsupported  by  the  evidence,  contrary  to  law,  and 
erroneous,  effects  a  deprivation  of  the  petitioner’s  prop¬ 
erty  without  due  process  of  law,  in  contravention  of  the 
Fifth  Amendment  of  the  Constitution  of  the  United  States. 

Summary  of  Argument 

The  established  test  of  navigability  of  a  stream  is  use 
or  susceptibility  of  being  used  in  its  ordinary  condition  as 
a  highway  for  commerce  conducted  in  the  customary  modes 
of  trade  and  travel  on  water.  (The  Daniel  Ball,  10  Wall. 
(77  U.  S.)  557,  at  p.  563.) 

In  applying  this  test  consideration  is  to  be  given  to  the 
use  or  suitability  of  the  stream  for  boats.  If  it  is  not  used 
or  suitable  for  use  by  boats,  its  use  or  suitability  for  navi¬ 
gation  by  rafts  is  to  be  considered.  The  crudest  form  of 
water  transportation  is  the  downstream  flotation  of  loose 
logs. 

In  applying  the  test  of  navigability  the  Federal  courts 
have  never  held  a  stream  to  be  navigable  on  the  evidence 
of  floating  of  loose  logs  alone.  Even  in  the  case  of  Wis¬ 
consin  Public  Service  Cory.  v.  Federal  Power  Commission, 
147  F.  (2d)  743,  relied  upon  by  the  Commission  in  its  Opin¬ 
ion  No.  172,  there  was,  in  addition  to  evidence  of  log  flota¬ 
tion,  evidence  of  the  movement  of  commerce  by  steam  boats, 
launches,  bateaux,  rafts  and  other  methods  of  water  car¬ 
riage  more  commonly  classified  as  navigation,  throughout 
the  course  of  the  Wisconsin  River. 

The  Sacandaga  River  and  the  mountain  section  of  the 
Hudson  from  Hadley  to  Fort  Edward,  into  which  the  Sa¬ 
candaga  River  discharges,  have  never  been  used  for  boat 
navigation  except  in  a  local  isolated  pool  of  the  Sacandaga 
River  above  the  Conklingville  Dam  upstream  from  the  site 
of  the  proposed  project.  Neither  stream  has  been  used 


for  rafting  except  in  isolated  local  pools.  Such  float¬ 
ing  of  loose  logs  on  the  Sacandaga  River  could  be 
accomplished  only  during  a  limited  period  of  the  year 
in  the  time  of  spring  high  water  and  even  then  only 
with  the  assistance  of  extensive  artificial  aids,  the 
improvement  of  the  channel  by  removal  of  ledges  and 
boulders,  the  employment  of  large  crews  of  log  drivers  and 
the  release  of  waters  impounded  by  flood  dams  in  the 
upper  regions  and  tributaries  of  the  River,  and  from  the 
dam  at  Conklingville.  The  evidence  indicates  that  log 
driving  on  the  Hudson  River  was  likewise  conducted  only 
during  the  periods  of  spring  high  water  and  also  with 
the  assistance  of  flood  dams  in  the  headwaters  and  tribu¬ 
taries. 

Neither  of  these  rivers  possesses  physical  character¬ 
istics  of  suitability  for  boating  or  rafting.  Except  for 
the  isolated  pool  above  Conklingville,  the  Sacandaga  River 
has  a  precipitous  fall  throughout  its  entire  course,  includ¬ 
ing  a  fall  of  161  feet  in  about  six  miles,  or  an  average 
fall  of  27  feet  per  mile  in  the  reach  extending  from  Conk¬ 
lingville  to  its  mouth  at  Hadley,  upon  which  the  proposed 
project  would  be  located.  The  connecting  reach  of  the 
Hudson  River  from  Hadley  to  Fort  Edward  falls  427  feet 
in  a  distance  of  29  miles,  or  an  average  of  14.7  feet  per 
mile.  In  its  natural  condition  it  contains  not  less  than 
ten  sets  of  rapids,  rifts  and  falls,  including  three  major 
falls  of  30  feet  or  more  in  height.  This  reach  of  river 
is  now  obstructed  by  nine  dams,  none  of  which  affords 
passage  for  boats  or  rafts  between  the  reaches  of  the 
River  above  and  below. 

Neither  the  Sacandaga  River  and  the  connecting  reach 
of  the  Hudson  River  from  Hadley  to  Fort  Edward  have 
been  used  as  a  highway  for  navigation  of  any  sort  other 
than  the  driving  of  logs  in  limited  periods  of  high  water 
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and  with  the  assistance  of  artificial  aids.  Neither  of  these 
streams  is  suitable,  either  in  its  natural  or  improved  con¬ 
dition,  for  any  other  form  of  water  transportation;  log 
driving  on  the  Sacandaga  River  has  been  discontinued 
since  1927  when  the  State’s  Sacandaga  Reservoir  and 
Conklingville  Dam  were  constructed. 

Neither  the  Sacandaga  River  nor  the  mountain  section 
of  the  Hudson  River  above  Fort  Edward  are  connecting 
routes  to  any  other  bodies  of  water.  These  streams  lead 
only  to  sparsely  populated  mountain  fastnesses.  The 
series  of  obstructions  to  boat  and  raft  navigation  above 
Fort  Edward  constitute  a  termination  rather  than  an 
interruption  to  navigation,  since  no  boat  or  raft  naviga¬ 
tion  can  be  resumed  above  those  obstructions. 

A  holding  of  navigability  of  the  Sacandaga  River,  at 
and  above  the  site  of  the  proposed  project  on  the  evi¬ 
dence  of  record  showing  seasonal  log  driving  with  such 
extensive  artificial  aids  as  the  only  commercial  use,  would 
extend  the  concept  of  navigability  in  fact  beyond  any 
limit  heretofore  recognized  by  judicial  decision  and  would 
permit  the  extension  of  navigable  status  even  to  small 
mountain  streams,  intermittent  in  flow,  which  could  be 
utilized  by  means  of  flood  dams  to  float  pulpwood  sticks 
in  the  season  of  spring  freshets.  Such  a  rule  has  no 
precedent  in  judicial  decision  and  would  be  extreme  and 
beyond  reasonable  bounds. 

Upon  a  record  containing  evidence  of  use  and  suita¬ 
bility  for  use  markedly  similar  to  that  presented  in  this 
proceeding,  the  courts  of  the  State  of  New  York  in  the 
Fonda  case  have  held  the  Sacandaga  River  to  be  non- 
navigable  in  fact  or  in  law  for  the  purpose  of  both  State 
and  Federal  law. 

The  limited  and  precarious  character  of  the  sole  com¬ 
mercial  use  of  the  Sacandaga  River  is  emphasized  by  the 
absence  of  any  evidence  of  record  of  movement  of  logs 


34 


from  the  Sacandaga  in  the  Hudson  River  beyond  the  mills 
in  the  Glens  Falls  area  or  into  interstate  or  foreign  com¬ 
merce. 

The  evidence  shows  that  logs  driven  down  the  Sacan¬ 
daga  River  and  thence  into  the  Hudson  River  at  Hadley 
were  collected  at  the  Big  Boom  above  Glens  Falls  and 
were  there  commingled  with  logs  driven  from  the  Hudson 
and  its  tributaries  above  Hadley,  and  with  logs  placed  in 
the  Hudson  between  Hadley  and  the  Big  Boom. 

The  evidence  affirmatively  shows  that  all  of  the  logs 
driven  down  to  the  Big  Boom  were  thereafter  removed 
from  the  Hudson  River  at  mills  in  the  vicinity  of  Glens 
Falls,  and  were  processed  at  these  mills  into  lumber,  pulp, 
paper  or  other  manufactured  wood  products.  There  is  no 
evidence  that  any  of  such  logs  were  thereafter  moved  by 
water  to  destinations  outside  the  State  of  New  York.  More¬ 
over,  there  is  no  evidence  of  what  proportion,  if  any,  of 
the  products  manufactured  at  the  mills  in  the  vicinity  of 
Glens  Falls  were  transported  thence  to  out-of-state  destina¬ 
tions,  or  even  to  markets  within  the  State  of  New  York 
from  which  an  interstate  movement  might  have  occurred. 
The  evidence  shows  that  no  manufactured  products  could 
be  identified  as  made  from  Sacandaga  or  other  logs.  It 
was  held  by  the  Presiding  Examiner  and  by  Chairman 
Smith  that  there  is  no  evidence  of  logs  from  the  Sacandaga, 
or  even  products  manufactured  therefrom,  ever  moving 
to  out-of-state  destinations;  and  the  majority  of  the  Com¬ 
mission  has  arrived  at  a  conclusion  that  such  products 
entered  interstate  commerce  only  by  a  complex  process 
of  inference  and  presumption,  without  direct  or  substan¬ 
tial  support  in  the  evidence.  The  Commission’s  finding 
of  use  of  the  Sacandaga  River  for  transportation  of  prop¬ 
erty  in  interstate  commerce  is  thus  unsupported  by  any 
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substantial  evidence,  is  speculative  and  conjectural,  and 
therefore  arbitrary  and  capricious. 

Furthermore,  the  movement  of  logs  via  the  Sacandaga 
to  mills  in  the  State  of  New  York  was  not,  as  a  matter  of 
law,  part  of  a  continuous  journey  in  interstate  commerce, 
irrespective  of  the  ultimate  destination  of  the  processed 
products.  On  the  facts  of  record,  the  journey  from  the 
forest  down  the  Sacandaga  and  the  mountain  section  of 
the  Hudson  was  terminated  at  the  mills ;  there  a  substantial 
change  in  physical,  sometimes  chemical,  form  of  the  prop¬ 
erty  took  place.  There  is  no  substantial  evidence  of  record 
that  any  of  such  products  manufactured  from  Sacandaga 
logs  ever  moved  in  interstate  commerce.  This  record  does 
not  support,  as  a  matter  of  fact  or  law,  a  finding  of  use  of 
the  Sacandaga  River  for  the  transportation  of  property  in 
interstate  commerce. 

The  physical  characteristics  of  the  Sacandaga  River, 
the  affirmative  evidence  of  its  use  solely  for  intrastate 
movement  of  loose  logs  to  nearby  mills,  and  the  complete 
absence  of  any  tangible  evidence  of  its  use  for  any  con¬ 
tinuous  and  identifiable  interstate  movement,  combine  to 
negative  any  proper  finding  of  suitability  for  use  for  the 
transportation  of  property  in  interstate  commerce.  Like 
considerations  apply  to  the  mountain  section  of  the  Hudson 
River  above  Fort  Edward. 

In  the  absence  of  any  effect  of  the  project  upon  public 
lands  or  reservations  of  the  United  States,  none  of  which 
are  involved  here,  the  licensing  jurisdiction  of  the  Com¬ 
mission  derives  from  the  power  of  Congress  over  navi¬ 
gable  streams  under  the  commerce  clause  of  the  Constitu¬ 
tion.  In  this  case  where  the  elements  of  navigability  in 
fact  and  of  interstate  commerce  are  absent,  a  finding  of 
jurisdiction  is  not  only  in  excess  of  the  Commission’s 


statutory  powers  as  provided  in  the  Act,  but  further 
violates  the  principle  of  reservation  to  the  States  of  the 
powers  not  delegated  to  the  United  States  by  the  Consti¬ 
tution,  as  declared  in  the  Tenth  Amendment.  Such  viola¬ 
tion  effects  injury  not  only  to  the  petitioner,  but  to  the 
State  of  New  York  as  owner  of  the  Conklingville  Dam 
and  Sacandaga  Reservoir  and  the  private  owners  of  the 
numerous  hydro-electric  and  industrial  plants  situate 
along  the  Hudson  River  between  Hadley  and  Fort 
Edward,  whose  properties  may  thereby  be  threatened  with 
the  burdens  of  Federal  Power  Act  licenses. 

The  imposition  of  the  substantial  burdens  of  a  license 
upon  the  petitioner  by  the  erroneous  and  unlawful  order 
of  the  Commission  effects  a  deprivation  of  the  property 
of  the  petitioner  without  due  process  of  law  in  violation 
of  the  Fifth  Amendment  to  the  Constitution  of  the  United 
States. 


ARGUMENT 

I 

The  Sacandaga  River  is  not  navigable 

For  a  river  to  be  navigable  it  must  be  susceptible  in 
its  natural  condition  to  the  carrying  on  of  commercial 
navigation  for  a  reasonable  period  of  a  year  under  nor¬ 
mal  flow  conditions. 

The  traditional  definition  of  navigable  rivers  is  that 
first  laid  down  in  The  Daniel  Ball ,  10  Wall.  (77  U.  S.) 
557  at  page  563: 

“Those  rivers  must  be  regarded  as  public  navi¬ 
gable  rivers  in  law  which  are  navigable  in  fact. 
And  they  are  navigable  in  fact  when  they  are  used, 
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or  are  susceptible  of  being  used,  in  their  ordinary 
condition,  as  highways  for  commerce,  over  which 
trade  and  travel  are  or  may  be  conducted  in  the 
customary  modes  of  trade  and  travel  on  water.” 

Navigability  is  essentially  a  factual  question.  The 
several  forms  of  commerce  which  may  be  floated  on  the 
waters  under  consideration  must  therefore  be  taken  into 
account.  To  arrive  at  a  decision,  the  courts  have  consid¬ 
ered  several  evidences  of  navigation. 

The  first  and  most  usual  test  is  whether  or  not  the 
river  was  susceptible  to  the  passage  of  boats  carrying 
useful  commercial  cargoes,  as  in  The  Daniel  BdU,  supra, 
and  The  Montello,  20  Wall.  (87  TJ.  S.)  430.  There  is  no 
evidence  in  the  record  of  any  such  boating  on  the  Sacan- 
daga  from  the  Stewarts  Bridge  site  down  to  the  Hudson 
or  on  the  Hudson  from  its  confluence  with  the  Sacandaga 
to  Fort  Edward.  The  numerous  falls  and  rapids  and  the 
rocky  character  and  precipitous  slope  of  the  streams 
made  boating  a  physical  impossibility.  This  fact  is  recog¬ 
nized  by  the  Commission  (Finding  3,  App.  135) : 

“From  Fort  Edward  to  Hadley  and  points 
above,  the  Hudson  River  was  historically  not  navi¬ 
gable  for  boats,  (except  in  the  section  between 
Glens  Falls  and  Fort  Edward  which  was  augmented 
by  the  installation  of  the  Glens  Falls  Feeder  Canal) 

yy 

•  •  • 

Another  evidence  of  navigability  is  the  capacity  of 
the  stream  to  carry  rafts,  either  for  the  purpose  of 
delivering  the  logs  or  lumber  of  which  they  are  com¬ 
prised  or  for  floating  produce  and  other  articles  of  com¬ 
merce  on  their  decks.  The  evidence  shows  that  this,  too, 
was  a  physical  impossibility.  No  rafts  were  shown  to 
have  ever  traversed  the  precipitous  “Horse  Race”,  upon 
which  petitioner’s  project  is  to  be  located,  or  to  have  passed 
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over  the  falls  and  rapids  on  the  mountain  section  of  the 
Hudson  River  between  its  confluence  with  the  Sacandaga 
and  Fort  Edward. 

The  third  and  crudest  form  of  water  transportation 
considered  by  the  courts  is  the  flotation  of  loose  logs.  The 
Sacandaga  River  from  above  the  Stewarts  Bridge  proj¬ 
ect  site  to  the  Hudson,  and  the  Hudson  from  Hadley  to 
Fort  Edward  have  been  used  for  this  form  of  navigation 
i  only.  In  this  respect  it  is  important  to  note  that  the 
courts  in  deciding  what  are  and  are  not  navigable  waters 
of  the  United  States  have  never  held  a  river  to  be  such 
a  navigable  water  on  the  evidence  of  loose-log  flotation 
alone.  In  every  case  in  the  Federal  courts  where  a  stream 
used  for  log-driving  has  been  held  to  be  a  navigable 
water  of  the  United  States,  there  was  in  addition  to  log 
i  flotation,  evidence  of  the  movement  of  commerce  by 
steamboats,  launches,  bateaux,  rafts  or  other  methods  of 
water  carriage  more  commonly  classified  as  navigation, 
i  In  contending  that  the  Sacandaga  was  navigable  in 
fact  because  of  its  former  use  as  a  logging  stream,  both 
the  Commission  and  counsel  for  the  Staff  of  the  Com¬ 
mission  relied  heavily,  and  in  the  case  of  the  Commis¬ 
sion,  exclusively,  upon  only  one  judicial  decision,  Wis- 
i  consin  Public  Service  Corp.  v.  Federal  Power  Commission, 
147  F.  2d  743,  cert  den.  325  U.  S.  880,  65  S.  Ct  1574.  The 
!  Commission  stated  that  in  the  case  there  reviewed  they 
had  acted  upon  a  record  of  river  use  “very  similar”  to  the 
record  of  river  use  in  this  proceeding.  A  comparison  of 
the  known  facts  concerning  the  Wisconsin  and  the  Sacan¬ 
daga  Rivers,  on  the  contrary,  shows  marked  dissimilarities 
between  the  two  streams,  both  as  to  physical  characteristics 
and  use  for  purposes  of  navigation. 

Only  upon  the  most  superficial  inspection  could  the 
conclusion  be  reached  that  the  Wisconsin  case  lends  sup- 
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port  to  the  Commission’s  contention  that  logging  alone 
is  sufficient  to  demonstrate  navigable  capacity.  Careful 
examination  of  the  opinion  in  the  Wisconsin  case  reveals 
that  the  Court  relied  almost  completely  upon  the  findings 
of  fact  of  the  Commission,  and  that  such  findings  show 
a  long  and  extensive  use  of  the  Wisconsin  River  through¬ 
out  its  entire  length  for  all  forms  of  navigation. 

The  Court  states  at  page  744: 

“On  July  30,  1943,  after  a  consideration  and 
appraisal  of  the  evidence,  the  Commission  issued 
an  order  reciting  that  the  Wisconsin  River  has  been 
extensively  used  for  the  transportation  of  persons 
and  property  throughout  its  entire  length;  that 
such  use  has  included  log  driving,  rafting  of 
lumber,  canoe  and  boat  navigation  and  steamboat¬ 
ing;  that  the  rafting  and  logging  operations  on  the 
river  continued  for  over  half  a  century;  that  the 
Wisconsin  River  is  a  navigable  water  of  the  United 
States  from  its  source  in  Lac  Vieux  Desert  to  its 
junction  with  the  Mississippi  River;  .  .  .” 

and  at  page  748  the  Court  emphasizes  its  reliance  upon 
these  facts  found  by  the  Commission  in  that  case  as  hav¬ 
ing  there  been  supported  by  substantial  evidence. 

As  was  noted  by  Chairman  Smith  in  his  dissenting 
opinion  (App.  123),  the  Commission  in  the  Wisconsin 
case  had  made  a  specific  finding  that 

“(3)  The  Wisconsin  River  has  been  exten¬ 
sively  used  for  the  transportation  of  persons  and 
property  throughout  its  entire  length;  such  use  has 
included  log  driving,  rafting  of  lumber,  canoe  and 
boat  navigation  and  steamboating;  steamboats  have 
operated  from  its  mouth  up  to  Portage  (mile  116) 
to  connect  with  the  Fox  River  and  to  form  a  con¬ 
tinuous  water  passage  from  the  Great  Lakes  to  the 
Mississippi  River;  other  sections  of  the  river  have 
been  used  by  steamboats  as  far  up-stream  as 


Wausau  (mile  283)  and  by  lighter  craft  up  to 
Eagle  Lake  (mile  390)  * ;  in  addition  to  steamboats, 
the  lumber  rafts  taken  down  to  the  Mississippi  have 
gone  into  other  states  for  disposition  and  use;7’ 
(3  F.  P.  C.  495  at  509) 

A  simple  comparative  tabulation  of  the  pertinent  facts 
relating  to  navigability,  insofar  as  they  appear  in  the 
Opinion  of  the  Court  and  in  the  Opinion  and  the  Decision 
of  the  Federal  Power  Commission  (3  F.  P.  C.  495  (1943)), 
graphically  demonstrates  the  impropriety  of  any  attempt 
to  apply  the  Wisconsin  decision  to  the  instant  case: 

Length 

Wisconsin:  Total — 130  miles.  Above  dam — 100 

miles. 

Sacandaga:  Total — 63  miles.  Above  project — 57 
miles. 

Drainage  Area 

Wisconsin:  Total — approximately  11,700  sq.  miles. 

Above  dam — approximately  2,070  sq. 
miles. 

Sacandaga:  Total — 1,058  sq.  miles.  Above  dam — 

1,054  sq.  miles. 

Slope 

Wisconsin :  Average  fall,  entire  length — approxi¬ 

mately  2.45  ft.  per  mile.  Above  dam — 
approx.  2.25  ft  per  mile.  Most  precipi¬ 
tous  stretch — 18  ft.  per  mile  for  6.4 
miles. 

Sacandaga:  Average  fall,  entire  length — 18.6  ft.  per 
mile.  In  six-mile  reach  in  which  project 
is  to  be  located — approximately  27  ft. 
per  mile. 

*  Approximately  60  miles  above  the  Tomahawk  Dam  (Mile  330.4). 
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Federal  Improvement 

Wisconsin:  Federal  government  appropriated  and 

expended  money  to  improve. 

Sacandaga:  Never  subject  of  Federal  investigation 
or  aid. 


Use  as  Connecting  Highway 


Wisconsin : 


Sacandaga : 


In  conjunction  with  Fox  River  formed 
a  natural  connecting  link  between  Great 
Lakes  and  Mississippi  River.  Used  by 
Sieur  Nicolet  in  1639,  Marquette  and 
Joliet  in  1673  and  for  more  than  a  cen¬ 
tury  it  was  a  highway  for  fur  traders. 
Also  used  as  route  via  headwaters  to 
Ontonagon,  Michigan. 

Does  not  connect  Hudson  with  any  other 
watershed.  Never  used  as  connecting 
highway  for  any  purpose. 


Boat  Navigation 

Wisconsin:  Has  been  navigated  upstream  by  mail 

contractor  in  canoe  to  Eagle  Lake 
(about  Mile  390),  and  to  points  above 
Tomahawk  Dam  (Mile  330.4)  by  log 
canoes  30  to  50  feet  long  carrying  sup¬ 
plies.  Log  drives  were  followed  by  log 
canoes,  bateaux  and  “wanigans”  (log 
rafts  30  to  40  feet  long  and  6  feet  wide 
carrying  cook  shanty  and  supplies). 
On  the  lower  reaches  of  the  river  there 
was  extensive  steamboat  navigation. 


Sacandaga:  Used  for  boating  only  in  a  single  pool. 

Such  navigation  was  purely  local  and 
consisted  of  the  movement  of  one  small 
steamboat  during  a  period  of  seven  or 
eight  years.  No  evidence  of  any  com- 
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Wausau  (mile  283)  and  by  lighter  craft  up  to 
Eagle  Lake  (mile  390)  * ;  in  addition  to  steamboats, 
the  lumber  rafts  taken  down  to  the  Mississippi  have 
gone  into  other  states  for  disposition  and  use;” 
(3  F.  P.  C.  495  at  509) 

A  simple  comparative  tabulation  of  the  pertinent  facts 
relating  to  navigability,  insofar  as  they  appear  in  the 
Opinion  of  the  Court  and  in  the  Opinion  and  the  Decision 
of  the  Federal  Power  Commission  (3  F.  P.  C.  495  (1943)), 
graphically  demonstrates  the  impropriety  of  any  attempt 
to  apply  the  Wisconsin  decision  to  the  instant  case: 

Length 

Wisconsin :  Total — 430  miles.  Above  dam — 100 

miles. 

Sacandaga:  Total — 63  miles.  Above  project — 57 
miles. 

Drainage  Area 

Wisconsin:  Total — approximately  11,700  sq.  miles. 

Above  dam — approximately  2,070  sq. 
miles. 

Sacandaga:  Total — 1,058  sq.  miles.  Above  dam — 

1,054  sq.  miles. 

Slope 

Wisconsin:  Average  fall,  entire  length — approxi¬ 

mately  2.45  ft.  per  mile.  Above  dam — 
approx.  2.25  ft.  per  mile.  Most  precipi¬ 
tous  stretch — 18  ft.  per  mile  for  6.4 
miles. 

Sacandaga:  Average  fall,  entire  length — 18.6  ft.  per 
mile.  In  six-mile  reach  in  which  project 
is  to  be  located — approximately  27  ft. 
per  mile. 

•Approximately  60  miles  above  the  Tomahawk  Dam  (Mile  330.4). 
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Federal  Improvement 

Wisconsin:  Federal  government  appropriated  and 

expended  money  to  improve. 

Sacandaga:  Never  subject  of  Federal  investigation 
or  aid. 

Use  as  Connecting  Highway 

Wisconsin:  In  conjunction  with  Fox  River  formed 

a  natural  connecting  link  between  Great 
Lakes  and  Mississippi  River.  Used  by 
Sieur  Nicolet  in  1639,  Marquette  and 
Joliet  in  1673  and  for  more  than  a  cen¬ 
tury  it  was  a  highway  for  fur  traders. 
Also  used  as  route  via  headwaters  to 
Ontonagon,  Michigan. 

Sacandaga:  Does  not  connect  Hudson  with  any  other 
watershed.  Never  used  as  connecting 
highway  for  any  purpose. 

Boat  Navigation 

Wisconsin:  Has  been  navigated  upstream  by  mail 

contractor  in  canoe  to  Eagle  Lake 
(about  Mile  390),  and  to  points  above 
Tomahawk  Dam  (Mile  330.4)  by  log 
canoes  30  to  50  feet  long  carrying  sup¬ 
plies.  Log  drives  were  followed  by  log 
canoes,  bateaux  and  “wanigans”  (log 
rafts  30  to  40  feet  long  and  6  feet  wide 
carrying  cook  shanty  and  supplies). 
On  the  lower  reaches  of  the  riveT  there 
was  extensive  steamboat  navigation. 

Sacandaga:  Used  for  boating  only  in  a  single  pool. 

Such  navigation  was  purely  local  and 
consisted  of  the  movement  of  one  small 
steamboat  during  a  period  of  seven  or 
eight  years.  No  evidence  of  any  com- 
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!  mercial  boat  navigation  above  or  below 

the  Conklingville  pool.  No  boat  is 
known  to  have  ever  left  or  entered  the 
Sacandaga  River  by  the  Hudson  River. 

Interstate  Character  of  Movement  of  Logs  and  Lumbar 

Wisconsin :  Substantially  all  of  the  logs  floated  down 

the  Wisconsin  were  sawed  into  lumber 
which  was  rafted  directly  from  the  mills 
on  down  the  Wisconsin  into  the  Missis¬ 
sippi  and  thence  to  markets  in  other 
States.  At  least  3  billion  feet  of  lumber 
moved  into  interstate  commerce  by  that 
means. 

Sacandaga :  No  logs  from  the  Sacandaga,  or  lumber 
i  from  such  logs  were  shown  to  have 

moved  in  interstate  commerce  by  water, 

,  or  for  that  matter,  by  any  other  means 

of  transportation. 

Use  of  Artificial  Aids  in  Logging 

Wisconsin :  Logs  floated  without  artificial  augmenta¬ 

tion  of  flow. 

Sacandaga:  No  through  log  flotation  in  natural  flow 
|  .  even  during  spring  floods.  Flood-dams 

used  extensively  to  supplement  flow  of 
stream. 

State  Court  Decisions 

;  Wisconsin:  Held  a  public  highway  by  Wisconsin 

court.  Admittedly  navigable  from  its 
source  to  its  mouth  within  the  purview 
!  ”  of  the  laws  and  judicial  decisions  of  the 

State  of  Wisconsin  relating  to  navi¬ 
gability. 

Sacandaga:  Held  by  courts  of  New  York  not  navi¬ 
gable  under  either  State  or  Federal  law. 
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The  holding  of  the  Wisconsin  case  is  thus  patently 
inappropriate  and  inapplicable  to  the  Sacandaga  River. 
Nor,  as  shown  by  full  disclosure  of  the  facts,  does  the 
Wisconsin  case  stand  for  the  general  proposition  that 
logging  alone  is  sufficient  to  constitute  a  stream  “navi¬ 
gable”.  The  courts  have  wisely  avoided  so  extreme  a 
position.  As  stated  by  Chairman  Smith  with  respect  to 
the  Sacandaga  (App.  121,  122): 

“If  such  findings  are  required  or  warranted  on 
the  facts  and  reasoning  of  this  case,  it  is  difficult 
to  see  how  any  stream  in  which  logs  have  ever  been, 
or  could  possibly  be,  floated  could  not  consistently 
and  logically  be  held  ‘navigable*,  and  therefore  sub¬ 
ject  to  the  licensing  authority  of  the  Commission. 
There  must  be  a  limit  beyond  which  the  doctrine  of 
‘legal  navigability*  cannot  be  stretched;  it  seems  to 
me  that  that  limit  has  been  exceeded  here. 

«  •  • 

“I  cannot  believe  that  it  is  necessary  or  desir¬ 
able,  or  that  the  Congress  intended,  that  all  streams 
— however  tiny,  rocky,  precipitous  and  unimportant 
in  fact — be  deemed  ‘navigable*  if  in  their  natural 
or  improved  states  they  were  or  can  be  used  merely 
to  float  logs  which  either  did  in  the  past  or  might 
in  the  future  enter  into  interstate  commerce. 

“Yet  that  is  the  plain  implication  of  the  action 
herein,  for  the  determination  that  a  federal  license 
is  required  is  based  upon  the  finding  that  the  Sacan¬ 
daga  from  Northville  to  Hadley  is  navigable,  — a 
finding  in  turn  supported  solely  by  evidence  that 
that  portion  of  the  river  has  been  used  for  driving 
logs  which,  it  is  inferred,  may  subsequently  have 
moved,  in  one  form  or  another,  in' interstate  com¬ 
merce.*’ 

Another  test  of  navigability  is  the  natural  suscep¬ 
tibility  of  the  stream  as  a  highway  and  artery  of  commerce. 
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While  the  absence  of  historic  use  raises  a  presumption  of 
unsuitability,  this  conceivably  might  be  rebutted  by  proof 
that  the  natural  physical  attributes  of  the  stream  were 
such  that  it  could  be  readily  susceptible  of  commercial 
use.  Its  availability  for  navigation  in  its  natural  and 
ordinary  condition  would  depend  upon  the  “volume  of 
water,  the  gradients  and  the  regularity  of  the  flow”  ( JJ .  S. 
v.  Appalachian  Electric  Power  Co.,  311  U.  S.  377,  407,  61 

5.  Ct.  291).  This  would  mean  that  a  finding  of  navigability 
might  be  made,  despite  absence  of  historic  use,  if  the 
gradients  were  gentle,  the  supply  of  water  relatively  con¬ 
stant  and  adequate  to  support  “the  customary  modes  of 
trade  and  travel  on  water”,  and  if  the  river  were  not 
constantly  interrupted  by  substantial  falls,  rifts,  boulders 
and  other  natural  obstacles.  As  is  shown  in  the  Statement 
of  Facts,  none  of  these  natural  conditions  providing  suit¬ 
ability  for  navigation  exists  in  the  32  miles  between  the 
Stewarts  Bridge  site  on  the  Sacandaga  River  and  the  end 
of  the  mountain  section  of  the  Hudson  River  at  Fort 
Edward. 

In  the  reach  of  the  river  upon  which  the  Stewarts 
Bridge  site  is  located,  the  Sacandaga  falls  161  feet  in 
about  6  miles  to  its  confluence  with  the  Hudson,  or  about 
27  feet  per  mile  (App.  70;  254-255;  270-272,  Ex.  33,  pp. 

6,  7,  8).  The  volume  of  water  available  past  Stewarts 
Bridge  to  Hadley  was  inadequate  even  for  log-driving 
except  during  spring  floods  and  even  then  was  augmented' 
by  water  from  flood-dams.  The  connecting  waters  of  the 
Hudson  River  from  Hadley  to  Fort  Edward  fall  427  feet 
in  a  distance  of  29  miles  or  an  average  of  14.7  feet  per 
mile  (App.  67,  260;  Exs.  29,  95  and  96,  App.  Vol.  II). 
While  less  steep  overall  than  the  Sacandaga,  all  navigation 
except  log-driving  was  effectively  barred  by  the  ten  sets 
of  falls,  rifts  and  rapids  between  Hadley  and  Fort  Edward. 
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It  seems  evident  from  a  reading  of  the  cases  that  the 
courts  have  attempted  to  weigh  the  practicability  of  such 
forms  of  navigation  as  may  have  existed  in  the  past,  as 
well  as  the  extent  and  diversified  character  of  use.  Thus, 
where  a  stream  could  be  navigated  only  at  great  hazard 
for  limited  periods  of  time  with  abnormally  high  water, 
the  courts  have  been  reluctant  to  hold  that  such  a  stream 
is  navigable.  Particularly  is  this  true  when  the  only 
historic  evidence  is  the  flotation  of  loose  logs.  ( U .  S.  v. 
Rio  Grande  Bam  <&  Irrigation  Co.,  174  U.  S.  690,  692,  698, 
19  S.  Ct.  770;  United  States  v.  Doughton,  62  F.  2d  936, 
940 ;  Northern  New  Hampshire  Lumber  Co.  v.  N.  H.  Water 
Resources  Board,  56  F.  Supp.  177,  179.) 

In  the  leading  case  of  Morgan  v.  King,  35  N.  Y.  454,  91 
Am.  Dec.  58,  which  has  been  frequently  cited  by  the 
United  States  Courts*,  the  court  considered  the  naviga¬ 
bility  of  the  Raquette  River  which  flows  into  the  St. 
Lawrence.  The  record  of  river  use  there,  as  in  the  instant 
case,  involved  the  flotation  of  loose  logs  during  spring 
floods.  The  court  held  at  p.  460: 

“It  would  be  going  beyond  the  warrant  of  either 
principle  or  precedent  to  hold  that  a  floatable 
capacity,  so  temporary,  precarious  and  unprofit¬ 
able,  constituted  the  stream  a  public  highway.” 

It  is  not  necessary,  however,  to  rely  upon  the  applica¬ 
tion  of  established  rules  to  analogous  situations  involv¬ 
ing  other  water  courses.  The  courts  of  New  York  have 
definitively  held  that  the  Sacandaga  River  is  not  navigable 
under  either  State  or  Federal  law,  in  the  case  of  Board 

*  Morgan  v.  King  has  been  cited  with  approval  in  The  Montello,  20  Wall.  (87 
U.  S.)  430,  443;  United  States  v.  Cress,  243  U.  S.  316.  322,  37  S.  Ct.  380;  Har¬ 
rison  v.  Fite,  148  F.  781,  784;  North  Amer.  Dredging  Co.  of  Nevada  v.  Mintsner, 
245  F.  297,  300;  Economy  Light  &  Power  Co.  v.  U.  S.,  256  F.  792,  803,  afFd  256 
U.  S.  113,  41  S.  Ct  409 ;  Gulf  &  I.  Ry.  Co.  of  Texas  v.  Davis,  26  F.  2d  930,  933, 
afFd  31  F.  2d  109. 
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of  Hudson  River  Regulating  District  v.  Fonda ,  Johnstown 
and  Glover sville  Railroad  Company ,  127  N.  Y.  Misc.  866 
(at  875-877),  217  N.  Y.  Supp.  781;  affirmed  223  App.  Div. 
358,  228  N.  Y.  Supp.  686;  modified  in  other  respects  and 
affirmed,  249  N.  Y.  445, 164  N.  E.  541 ;  remittitur  amended 
250  N.  Y.  559,  166  N.  E.  324  (App.  80;  124,  137-138,  362- 
383;  Tr.  1611-2048. 

In  that  litigation  the  issue  was  presented  whether  the 
Sacandaga  River  was  a  “navigable  water  of  the  United 
States”  so  that  a  license  under  the  Federal  Water  Power 
Act  would  be  required  for  the  lawful  construction  of  the 
Conklingville  Dam  and  Sacandaga  Reservoir.  The  trial 
court  held  (127  Misc.  at  877)  that  such  use  as  had  been 
made  of  the  Sacandaga  did  not  “make  the  River  navigable 
under  Federal  law  (U.  S.  v.  Rio  Grande  Dam  <$>  Irrigation 
Co.,  174  U.  S.  690,  698),  nor  even  under  State  law  ( Morgan 
v.  King,  35  N.  Y.  454,  459;  People  ex  rel.  Western  N.  T.  <fc 
P.  R.  Co.  v.  State  Tax  Comm.,  215  App.  Div.  728).” 

The  record  in  the  Fonda  case  is  remarkably  like  that 
in  this  proceeding  on  the  issue  of  navigability,  even  to  the 
identity  of  some  witnesses.  It  is  included  in  the  record 
herein  as  Item  A  by  Reference.  (See  App.  137-138,  362-383 
and  Tr.  1611-2048.) 

The  reluctance  of  the  courts  to  hold  streams  navigable 
upon  records  of  temporary  use  under  conditions  of  ab¬ 
normal  flow  stems  from  the  frequently  repeated  rule  that 
for  rivers  to  be  considered  navigable,  such  navigability 
must  exist  “in  their  ordinary  condition”  (The  Daniel  Ball, 
10  Wall.  (77  U.  S.)  557, 563),  “in  their  natural  and  ordinary 
condition”  (United  Stales  v.  Holt  State  Bank,  270  U.  S. 
49,  56,  46  S.  Ct.  197),  “in  its  natural  state”  (The  Montello, 
20  Walk  (87  U.  S.)  430,  441),  and  “in  its  natural  state  and 
its  ordinary  volume  of  water”  (Morgan  v.  King,  supra,  at 
p.  459).  Particularly  is  this  true  when  the  only  historic 
evidence  is  the  flotation  of  loose  logs. 
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It  is  a  well  known  fact,  of  which  this  Court  may  take 
judicial  notice,  that  in  the  forested  sections  of  the  United 
States  it  is  possible  to  make  a  limited  and  precarious  use 
of  any  small  brook  for  floating  logs,  even  watercourses 
which  may  be  substantially  dry  during  long  periods  of  the 
year  (App.  81).  This  is  accomplished  by  rolling  the  logs 
into  the  stream  bed  during  the  winter  months  and  con¬ 
structing  flood  or  splash  dams.  These  dams  are  so  con¬ 
structed  that  when  the  spring  thaws  come,  water  is  im¬ 
pounded,  and  when  full,  the  dam  is  tripped  so  that  the 
entire  content  is  emptied  out,  discharging  a  flood  which 
fills  the  stream  bed  and,  indeed,  overflows  the  banks, 
flushing  the  logs  downstream  until  the  flood  levels  out  or 
the  logs  have  become  jammed.  The  process  may  have 
to  be  repeated  numerous  times  in  order  to  move  the  logs 
any  substantial  distance.  Their  progress  is  often  aided 
by  building  side  walls  or  booms  along  the  banks  of  the 
stream,  forcing  the  artificial  flow  to  flume  the  logs  through 
the  restricted  areas.  The  river  drivers  go  along  the 
banks,  breaking  jams  and  returning  the  logs  to  the 
artificial  stream  when  they  have  become  stranded  on  the 
banks.  Given  enough  effort  and  time,  any  brook  may  be, 
and  in  logging  countries  most  have  been,  used  in  this 
manner  to  float  logs.  The  feasibility  of  such  use  of 
intermittent  streams  was  recognized  by  the  Presiding 
Examiner,  who  stated  (App.  81)  that: 

“It  is  officially  noticeable  common  knowledge  that 
any  sizable  mountain  stream  can  by  the  use  of  flash- 
dams  be  rendered  capable  of  floating  logs  down  out 
of  the  hills.” 

The  New  York  State  Forest  Commission  reported  in  1885 
(App.  346) : 

“By  damming  streams  so  small  that  they  may  almost 
dry  up  in  midsummer,  throwing  the  logs  into  their 
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courses  during  the  winter,  either  above  or  below 
the  dams,  and  in  spring  time,  when  the  dams  are 
pouring  with  the  floods  resulting  from  the  melting 
of  deep  mountain  snow,  tipping  the  planks  of  the 
dams  and  letting  loose  the  torrents,  the  logs  from 
remote  places  are  got  out  to  the  large  rivers  where 
they  can  be  driven.  ” 

When  such  a  precarious  and  uncertain  type  of  flotation  of 
logs  constitutes  the  sole  commercial  use  of  the  stream, 
the  courts  have  been  reluctant  to  hold  it  to  be  navigable. 
As  was  said  by  the  Presiding  Examiner  (App.  81) : 

“No  test  yet  enunciated  by  any  Federal  Court 
has  been  found,  which  merely  requires  a  stream 
capacity,  as  augmented  by  seasonal  high-water  and 
releases  from  flash-dams,  sufficient  to  float  logs 
downstream  as  the  basis  for  navigability  for  the 
purposes  of  interstate  or  foreign  commerce.  Nor 
has  the  Commission  created  such  precedent.” 

And  Chairman  Smith  further  said  (App.  122) : 

“I  cannot  believe  that  it  is  necessary  or  desirable 
or  that  the  Congress  intended,  that  all  streams — 
however  tiny,  rocky,  precipitous  and  unimportant 
in  fact — be  deemed  ‘navigable’  if  in  their  natural  or 
improved  states  they  were  or  can  be  used  merely  to 
float  logs  which  either  did  in  the  past  or  might  in 
the  future  enter  into  interstate  commerce.” 

Yet,  as  both  the  Presiding  Examiner  and  Chairman  Smith 
emphatically  pointed  out  (App.  81-82;  122),  this  forced 
and  artificial  method  of  log  driving  is  characteristic  of  the 
use  of  the  Sacandaga  and  the  Hudson  down  to  Fort 
Edward. 

Log-driving  on  the  Sacandaga  River  was  limited  to 
the  brief  period  of  about  40  or  50  days  each  spring,  usually 
in  April  or  May,  when  the  normally  inadequate  flow  of  the 
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River  was  swollen  by  spring  thaws  (App.  168,  225,  372- 
373,  382;  72).  It  appears,  however,  that  even  at  flood- 
stage  logs  could  not  be  floated  more  than  a  short  distance 
before  they  would  ‘'dam  up  and  stop”  in  “gulleys  and 
pot  holes”  (App.  175,  372,  380).  Such  log  jams  were  not 
infrequent  in  the  Horse  Race  in  the  vicinity  of  the  Stewarts 
Bridge  site  (App.  179,  187,  227-228,  380).  At  such  times 
the  river  drivers  “telephoned  up”  to  the  operators  of  the 
flood-dams  in  the  headwaters  and  the  following  morning 
the  logs  would  move  again  on  the  augmented  flow  (App. 
229,  380-381).  The  log  jams  could  not  always  be  so  easily 
dislodged.  Witness  Abrams  vividly  described  one  of  the 
last  big  jams  above  Northville,  when  due  to  inept  oper¬ 
ation  of  the  flood-dams,  about  75,000  logs  backed  up  at 
least  a  half  mile  to  a  depth  of  20  to  25  feet  (App.  168-169). 
The  jam  was  finally  broken  by  the  combined  use  of  all  the 
flood-dams  in  the  headwaters  coordinated  with  heroic 
efforts  of  the  men  at  the  jam  (App.  176-177).  The  testi¬ 
mony  of  Messrs.  Denton  (App.  229)  and  Partridge  (App. 
381)  shows  that  the  use  of  flood-dams  was  necessary  at 
times  for  driving  through  the  Horse  Race  (App.  229,  381), 
and  the  Presiding  Examiner  so  found  (App.  79).  In 
some  instances,  when  the  waters  subsided  before  the 
logs  could  be  floated  through  boulder-strewn  reaches  such 
as  the  Horse  Race,  the  logs  were  left  stranded  until  the 
spring  floods  of  the  following  year  (App.  225,  229). 

Log  drives  on  the  Sacandaga  required  not  only  flood 
waters  aided  by  the  flow  from  flood-dams  but  also  the 
grueling  labor  of  scores  of  men.  The  tremendous  activity 
attendant  upon  a  log  drive  is  vividly  described  by  the 
Presiding  Examiner  (App.  72-73) : 

“These  drives  were  accomplished  by  crews  of  lum¬ 
berjacks  employed  by  various  lumbering  companies. 

These  were  highly  organized  groups  of  specialized 
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lumberjacks,  who  generally  carried  out  special  func¬ 
tions  in  special  sections  of  the  river  in  the  overall 
operation  of  getting  logs  from  the  stump  to  the  mill. 
Some  men  using  horses  skidded  logs  to  the  stream 
side.  Others  released  them  into  the  stream  at  times 
suitable  for  floating  and  driving  them  downstream. 
Others  built  and  operated  flash-dams  at  lakes  or 
other  pool  outlets,  from  which  additional  water  was 
released  when  drives  were  to  be  made.  Others 
manned  small  boats  to  keep  the  logs  from  beaching 
or  jamming  and  some  men  rode  the  logs  to  prevent 
jamming.  Others  returned  logs  stranded  on  the 
banks  to  the  stream.  Others  operated  booms  at 
the  foot  of  each  pool  to  protect  the  flash-dams,  col¬ 
lected  logs  there  and  expedited  their  passage  through 
the  sluice-gates  when  the  flash-dams  were  opened 
for  the  drive.  Still  others  at  the  boom  sorted  logs 
by  the  brands  on  their  butts  and  hauled  them  out 
as  their  owners  ordered  for  sawing  or  overland 
hauling.  Some  barking  of  logs  occurred  and  raft¬ 
ing  of  logs  was  involved  in  larger  pools  or  lakes. 
In  all  such  organized  log  driving  on  this  river,  on 
the  upper  Hudson  (above  Hadley)  and  on  the  tribu¬ 
taries  of  the  upper  Hudson,  these  elements  of  work 
and  water-control  were  present,  including  the  aug¬ 
mentation  of  natural  flows  by  the  release  of  water 
from  flash-dams  (sometimes  called  flood-dams).” 

The  driving  of  loose  logs  represents  the  minimal  use 
recognized  by  the  courts  as  evidence  of  navigation.  The 
fact  that  on  any  particular  stream  log-driving  can  be 
carried  on  during  periods  of  high  water  by  crews  of 
drivers  does  not  make  that  stream  in  any  way  less  subject 
to  the  tests  applied  by  the  judiciary  in  evaluating  evi¬ 
dence  of  the  more  customary  forms  of  navigation.  It  is 
doubtful  if  log  driving  of  a  precarious  and  temporary 
nature  is  any  substantial  indicium  of  the  navigable  status 
of  a  stream.  As  stated  by  the  Presiding  Examiner  with 
respect  to  the  Wisconsin  case  (App.  81) : 
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“  Logging  was  not  the  sole  basis  of  jurisdiction  in 
that  case,  nor  in  any  other  decision  cited  in  this 
record.  Nor  is  logging  the  exclusive  basis  of  navi¬ 
gability  in  any  known  case  decided  by  any  Federal 
Court.” 

Lastly,  it  is  plain  that  the  courts  have  been  practical 
in  considering  such  difficulties  with  respect  to  the  nature 
of  the  water  course  in  question.  Where  practical  difficulties 
and  hazards  are  encountered  in  a  portion  of  a  stream 
which  serves  as  a  link  in  an  important  highway  of  com¬ 
merce  between  otherwise  clearly  navigable  waters,  the 
courts  are  apt  to  regard  difficulties  and  interruptions  less 
seriously.  Thus,  the  great  cataract  at  Niagara  which  is 
an  absolute  bar  to  navigation  has  not  been  deemed  to 
destroy  the  navigable  status  of  the  Great  Lakes  and  the 
Niagara  River  as  a  great  interstate  and  international  high¬ 
way  of  commerce.  A  single  interruption  of  the  Mississippi 
River  by  falls  and  rapids  at  St.  Anthony’s  Falls  did  not 
destroy  the  navigable  character  of  that  reach  when  the 
river,  both  above  and  below  the  interruption,  was  navi¬ 
gable  in  fact  {St.  Anthony  Falls  Water  Power  Company 
v.  St.  Paul  Water  Commissioners,  168  U.  S.  349, 18  S.  Ct. 
157).  The  Court,  in  Economy  Light  and  Power  Company 
v.  United  States  (256  U.  S.  113,  41  S.  Ct.  409)  found  that 
historic  boat  navigation  on  the  Desplaines  River,  in  its 
natural  condition,  supplied  a  connecting  link  in  the  water 
route  from  Lake  Michigan  to  the  Mississippi  and,  there¬ 
fore,  the  Desplaines  River  constituted  a  navigable  water 
of  the  United  States  although  “there  is  a  rapid,  and  in 
places  shallow  water,  with  boulders  and  obstructions, 
.  .  .”  Similarly,  the  Fox  River,  on  which  a  large  inter¬ 
state  commerce  was  carried  on  by  means  of  Durham 
boats,  and  which  was  an  integral  part  of  the  means  of 
water  communication  between  the  Mississippi  River  and 
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Lake  Michigan,  was  found  navigable  by  the  Court  in 
The  Montello  20  Wall.  (87  U.  S.)  430,  although  “a  few 
portages”  were  necessary  in  its  natural  state. 

On  the  other  hand,  where  a  stream  is  not  a  connecting 
link  between  substantial  bodies  of  navigable  waters,  the 
courts  have  regarded  seriously  the  difficulties  caused  by 
steepness  of  slope,  falls,  rapids  and  other  obstructions. 
That  is  the  exact  situation  here  where  the  Hudson, 
unquestionably  navigable  in  its  lower  tidal  reaches, 
dwindles  in  size,  as  its  slope  and  the  frequency  and  size 
of  the  natural  barriers  increase  above  Troy  until  it 
becomes  a  brook  on  the  slopes  of  the  Adirondack  Moun¬ 
tains.  In  this  connection,  the  observation  was  made  by 
the  court  in  Waterford  Electric  Light,  Heat  and  Power 
Company  v.  New  York,  208  App.  Div.  273  at  279,  203 
N.  Y.  Supp.  858,  affirmed  239  N.  Y.  629,  147  N.  E.  225: 

“It  is  self  evident  that  the  Hudson  river,  some¬ 
where  in  its  windings  between  Waterford  and  its 
source  near  Mount  Marcy,  ceases  to  be  navigable, 
and,  like  the  Raquette  and  the  Saranac  rivers, 
becomes  a  private  stream.” 

The  Sacandaga  River  connects  no  bodies  of  water 
between  which  commerce  has  moved  or  could  move.  Pro¬ 
ceeding  from  Fort  Edward,  the  Hudson  and  the  Sacan¬ 
daga  lead  only  to  sparsely  populated  mountain  fastnesses. 
The  series  of  obstructions  which  effectively  bar  boat  navi¬ 
gation  above  Fort  Edward  cannot  reasonably  be  character¬ 
ized  as  an  interruption,  because  such  navigation  above 
that  point  is  never  resumed,  nor  could  it  be. 

Under  every  test  applied  by  the  courts,  the  Sacandaga 
River  and  the  Hudson  above  Fort  Edward  are  not  navi¬ 
gable  waters.  Neither  are  they  “navigable  waters  of  the 
United  States,”  because,  as  is  more  fully  shown  in  Point 
II,  infra,  there  is  no  substantial  evidence  of  their  use,  or 
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suitability  for  use,  in  interstate  or  foreign  commerce. 
The  Findings  of  the  respondent  Commission  which  hold 
these  waters  to  be  navigable  (Findings  (3),  (4),  (7)  and 
(8)),  to  have  been  used  and  to  be  suitable  for  use  in 
interstate  commerce  (Findings  (5)  and  (6)),  and  to  be 
“navigable  waters  of  the  United  States”  (Findings  (7) 
and  (8))  are  erroneous  in  fact  and  in  law,  and  should  be 
reversed. 


II 

The  Sacandaga  River  is  not  used  or  suitable  for 
use  in  interstate  commerce. 

For  a  river  to  be  a  navigable  water  of  the  United  States 
in  contradistinction  to  being  a  navigable  water  of  a  State, 
it  is  necessary  not  only  that  it  be  navigable  in  fact  but  also 
that  it  be  “used  or  suitable  for  use  for  the  transportation 
of  persons  or  property  in  interstate  or  foreign  commerce, 
•  *  (Section  3(8)  of  the  Federal  Power  Act.)* 

As  is  more  fully  set  forth  in  the  Statement  of  Facts  and 
Point  I  of  this  brief,  the  geographical  location  of  the 
Sacandaga  River  and  the  Hudson  above  Fort  Edward  is 
such  as  to  preclude  the  use  of  those  waters  as  a  means  of 
transportation  between  any  two  navigable  bodies  of  water, 
watersheds,  or  States.  The  historical  record  of  use  of 
the  Sacandaga  River  shows  that  boat  navigation  and 
the  rafting  of  logs  or  lumber  between  the  Stewarts  Bridge 
site  on  the  Sacandaga  and  Fort  Edward  on  the  Hudson 
were  impossible  because  of  natural  obstacles  in  the  form 
of  falls,  rapids  and  rifts.  The  only  objects  ever  to  be 
floated  down  the  Sacandaga  River  into  the  Hudson  were 
loose  logs  and  these  were  transported  in  the  natural  chan- 

♦  Act  of  June  10,  1920,  c.  285,  §3,  41  Stat.  1063 ;  Act  of  Aug.  26,  1935,  c.  687, 
Title  II,  §201,  49  Stat  838;  U.  S.  Code  Title  16,  §  796(8). 
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nel  of  the  Hudson  River  only  to  the  Big  Boom  above  Glens 
Falls  and  there  to  mills  in  the  general  vicinity  of  that  city. 

There  is  no  evidence  that  logs  floated  down  the  Sacan- 
daga  River  ever  moved  by  water  or  other  form  of  trans¬ 
portation  beyond  the  general  vicinity  of  Glens  Falls.  As 
a  matter  of  direct  proof,  therefore,  the  Commission’s 
finding  that  the  Sacandaga  River  was  used  jointly  with 
the  waters  of  the  Hudson  River,  as  improved,  for  the 
transportation  of  a  substantial  quantity  of  property  in 
interstate  commerce  is  unsupported  by  any  substantial 
evidence  of  record.  In  this  connection,  the  Presiding  Ex¬ 
aminer  stated: 

“This  record  does  not  show  that  any  logs,  lumber 
or  timber  products  originating  from  water  trans¬ 
portation  on  the  Sacandaga  River  ever  reached  New 
York  City  or  any  out-of-State  point.”  (App.  75) 

Chairman  Smith  held: 

“There  is  in  this  record  no  evidence  whatever 
of  the  use  of  the  river  for  any  transportation  ex¬ 
cept  for  the  floating  of  logs;  there  is  no  proof 
whatever  of  subsequent  shipment  in  interstate  or 
foreign  commerce.”  (App.  134) 

The  Commission’s  finding  that  the  Sacandaga  River 
was  used  in  interstate  commerce  was  concededly  based, 
not  upon  evidence  of  any  movement  of  Sacandaga  logs  into 
interstate  commerce  but  instead  upon  a  presumed  subse¬ 
quent  movement  into  interstate  commerce  of  products 
assumed  to  have  been  manufactured  in  the  Glens  Falls 
area  from  such  logs. 

The  Commission  in  its  Opinion  concedes  that,  when  logs 
from  the  Sacandaga  River  journeyed  via  the  Hudson  to  the 
Big  Boom  (App.  114-115),  they  were  commingled  with  logs 
from  the  Hudson  and  its  other  tributaries,  losing  much 
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of  their  identity  (App.  117-118)  and  “after  having  been 
processed  into  boards,  [the  logs]  became  indistinguishable 
as  to  source”  (App.  118).  The  record  does  not  show 
into  what  specified  products — whether  pulp,  paper  or  sawed 
lumber — or  in  what  proportion  to  such  products,  logs 
from  the  Sacandaga  River  were  processed.  The  journey 
of  the  logs  from  the  Sacandaga  ended  with  their  removal 
from  the  River  at  the  mills  near  Glens  Falls.  There  is  no 
further  evidence  of  record  as  to  the  identity  or  movement 
of  Sacandaga  logs  or  the  products  processed  therefrom. 
It  is  at  that  point  that  the  Commission,  by  inference  and 
presumption  unsupported  by  substantial  evidence,  creates 
a  flow  of  commerce  in  which  not  the  Sacandaga  logs  but  the 
unidentified  presumed  products  of  such  logs  subsequent  to 
manufacture  were  inferred  eventually  to  have  moved  in 
interstate  commerce. 

The  evidence  of  record  with  respect  to  traffic  on  the 
Champlain  Canal  does  not  disclose  a  single  instance  of  the 
transportation  of  logs  from  the  Sacandaga  River  or  of 
products  which  can  be  identified  as  having  been  processed 
from  Sacandaga  logs.  The  Commission  indulges  the  infer¬ 
ence  that  such  products  were  transported  after  manu¬ 
facture  to  large  wholesale  lumber  markets  in  Albany  and 
New  York  City.  However,  there  is  no  substantial  evidence 
of  record  that  lumber  from  Sacandaga  logs  was  either 
purchased  or  sold  in  such  markets.  The  markets  are 
characterized  by  the  Commission  as  “serving  several 
States.”  There  is  no  substantial  evidence  of  record  as  to 
the  proportion,  if  any,  of  the  interstate  business  served  by 
such  markets.  The  conclusion  is  drawn  by  the  Commis¬ 
sion  that  such  movement  of  wood  products  “inevitably” 
led  to  interstate  trade.  This  is  unsupported  by  any  sub¬ 
stantial  evidence  of  record  and  is  pure  speculation  and 
conjecture. 
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In  brief,  the  Commission  arbitrarily  found  that  there 
was  a  “flow  of  commerce”  proceeding  down  the  Champlain 
Canal  through  wholesale  markets  in  Albany  and  New 
York  to  out-of-State  destinations;  and  although  there  is 
no  evidence  to  show  that  logs  from  the  Sacandaga  River 
or  any  products  of  such  logs  ever  followed  the  route  traced 
by  the  Commission,  nevertheless  it  is  presumed  by  the 
Commission  that  such  products  were  a  part  of  the  flow 
of  commerce  and  that  there  is  “a  presumption  of  inter¬ 
state  commerce  raised  which  attaches  to  all  of  the  sub¬ 
stantial  components  of  the  mass.”  (App.  118) 

It  is  not  surprising  that  the  Commission  expressed 
“hesitancy”  in  basing  its  conclusion  “solely  upon  a  pre¬ 
sumption  of  this  kind.”  (App.  118-119) 

The  conclusion  of  the  Commission  that  a  presumption 
of  interstate  commerce  properly  may  be  made  here  is 
wholly  unsupported  by  the  evidence  of  record.  More¬ 
over,  even  if  the  series  of  inferences  employed  in  the 
Commission’s  Opinion  were  to  be  accepted  as  establishing 
a  fact,  nevertheless  the  movement  of  logs  from  the  head¬ 
waters  of  the  Sacandaga  River  to  the  Big  Boom  at  Glens 
Falls  did  not,  as  a  matter  of  law,  constitute  interstate 
commerce. 

The  presumed  movement  of  products  processed  from 
logs  from  the  Sacandaga  River  into  interstate  commerce, 
as  outlined  in  the  Commission’s  Opinion,  would  have 
necessarily  involved  three  separate  journeys  interrupted 
by  the  process  of  manufacture  which  substantially  altered 
the  form  of  the  logs.  These  separate  journeys  and  the 
process  of  manufacture  comprised  the  following:  (1)  The 
wholly  intrastate  movement  of  logs  floated  down  the 
Sacandaga  River  and  the  Hudson  to  mills  in  the  vicinity 
of  Glens  Falls  where  they  were  removed  from  the  River. 
(2)  The  manufacture  of  logs  into  lumber,  pulp,  paper, 
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or  other  wood  products  (an  element  which  has  been  held 
by  the  United  States  Supreme  Court  to  terminate  a  prior 
intrastate  journey  of  raw  material  and  effectively  divorce 
such  prior  movement  from  any  subsequent  movement  of 
manufactured  products  in  interstate  commerce).  (3)  The 
wholly  intrastate  journey  of  the  products  of  the  mills  (not 
identified  as  deriving  from  Sacandaga  logs)  to  wholesale 
markets  within  the  State.  (4)  The  movement,  if  any,  of* 
wood  products  from  such  wholesale  markets  to  out-of-State 
destinations,  substantial  evidence  of  which  is  lacking  from 
the  record. 

The  local  movement  of  Sacandaga  logs  from  forest  to 
mill,  unconnected  by  the  evidence  to  any  subsequent  move¬ 
ment,  presents  a  striking  contrast  to  the  facts  in  the  lead¬ 
ing  case  of  Coe  v.  Errol,  116  U.  S.  517,  6  S.  Ct.  475.  In 
that  case,  logs  were  floated  without  change  in  form  or 
method  of  transportation  from  one  state  to  another.  The 
United  States  Supreme  Court  held,  however,  that  their 
detention  in  a  depot  or  “entrepot”  broke  the  continuity 
of  their  journey  so  that  they  were  taxable  in  the  State 
in  which  they  were  detained.  The  Court  stated  at  page 
528: 

“*  *  ‘  But  this  [interstate]  movement  does  not  be¬ 
gin  until  the  articles  have  been  shipped  or  started 
for  transportation  from  the  one  State  to  the  other. 
The  carrying  of  them  in  carts  or  other  vehicles,  or 
even  floating  them,  to  the  depot  where  the  journey  is 
to  commence  is  no  part  of  that  journey.  That  is 
all  preliminary  work,  performed  for  the  purpose  of 
putting  the  property  in  a  state  of  preparation  and 
readiness  for  transportation.  Until  actually 
launched  on  its  way  to  another  State,  or  com¬ 
mitted  to  a  common  carrier  for  transportation  to 
such  State,  its  destination  is  not  fixed  and  certain. 
It  may  be  sold  or  otherwise  disposed  of  within 
the  State,  and  never  put  in  course  of  transportation 


58 


out  of  the  State.  Carrying  it  from  the  farm,  or 
the  forest,  to  the  depot,  is  only  an  interior  move¬ 
ment  of  the  property,  entirely  within  the  State,  for 
the  purpose,  it  is  true,  but  only  for  the  purpose,  of 
putting  it  into  a  course  of  exportation ;  it  is  no  part 
of  the  exportation  itself.  Until  shipped  or  started 
on  its  final  journey  out  of  the  State  its  exportation 
is  a  matter  altogether  in  fieri ,  and  not  at  all  a  fixed 
and  certain  thing.” 

In  accord: 

Diamond  Match  Company  v.  Ontonagon ,  188 
U.  S.  82,  23  S.  Ct.  266; 

Bacon  v.  Illinois ,  227  U.  S.  504,  33  S.  Ct.  299; 

Susquehanna  Coal  Co.  v.  South  Amboy,  228  U.  S. 
665,  33  S.  Ct.  712; 

McCluskey  v.  Marysville  and  Northern  Ry.  Com¬ 
pany,  243  U.  S.  36,  37  S.  Ct.  374; 

Joy  Oil  Company  v.  State  Tax  Commission,  337 
U.  S.  286,  69  S.  Ct.  1075. 

The  local  movement  of  logs  from  the  Sacandaga  to 
Glens  Falls  was  terminated  upon  their  collection  at  the 
Big  Boom.  "What  happened  thereafter,  unlike  the  known 
interstate  movement  in  Coe  v.  Errol,  supra,  is  a  matter 
of  conjecture. 

The  Commission  states  that  the  logs  received  from 
the  Sacandaga  River  were  manufactured  into  wood  prod¬ 
ucts,  principally  lumber.  There  is  no  substantial  evidence 
of  record  as  to  the  disposition  of  Sacandaga  logs  or  the 
proportion  thereof  processed  into  different  forms  of  wood 
products.  Nor  is  the  eventual  destination  of  any  such 
products  a  matter  of  record.  The  process  of  manu¬ 
facture  has,  however,  in  itself  been  recognized  by  the 
courts  as  effectively  dividing  intrastate  commerce  from 
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subsequent  interstate  commerce  which  was  in  those  cases 
a  matter  of  record. 

In  Arkadelphia  Co.  v.  St.  Louis  S.  W.  By.  Co.,  249 
IT.  S.  134,  39  S.  Ct.  237,  the  “rough  material,”  presumably 
logs  or  roughly  hewn  timber,  was  shipped  by  rail  from  the 
forest  to  the  milling  point.  Upon  reaching  the  mill  the 
material  was  finished  into  barrel  staves,  headings  and 
hoops,  which  were  then  dried,  the  entire  process  occupying 
several  months.  The  markets  for  the  manufactured  articles 
were  almost  entirely  in  states  other  than  that  of  their 
origin,  about  95%  of  the  total  outbound  shipments  being 
made  for  delivery  to  destinations  outside  of  the  State.  The 
Supreme  Court  held  (p.  151) : 

“Upon  the  facts  as  stated,  it  is  our  opinion  that 
the  district  court  erred  in  treating  the  movement 
of  the  rough  lumber  from  the  woods  to  the  milling 
point  as  interstate  commerce.  It  is  not  merely  that 
there  was  no  continuous  movement  from  the  forest 
to  the  points  without  the  State,  but  that  when  the 
rough  material  left  the  woods  it  was  not  intended 
that  it  should  be  transported  out  of  the  State,  or 
elsewhere  beyond  the  mill,  until  it  had  been  sub¬ 
jected  to  a  manufacturing  process  that  materially 
changed  its  character,  utility,  and  value.  The  raw 
material  came  to  rest  at  the  mill,  and  after  the 
product  was  manufactured  it  remained  stored  there 
for  an  indefinite  period — manufacture  and  storage 
occupying  five  months  on  the  average — for  the  pur¬ 
pose  of  finding  a  market.  Where  it  would  eventually 
be  sold  no  one  knew.  And  the  fact  that  previous 
experience  indicated  that  95  per  cent,  of  it  must  be 
marketed  outside  of  the  State,  so  that  this  entered 
into  the  purpose  of  the  parties  when  shipping  the 
rough  material  to  the  mill,  did  not  alter  the  char¬ 
acter  of  the  latter  movement.  The  question  is  too 
well  settled  by  previous  decisions  to  require  dis¬ 
cussion.  Coe  v.  Errol,  116  U.  S.  517,  525 ;  Bacon  v. 
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Illinois f  227  TJ.  S.  504,  515-516;  McCluskey  v.  Marys¬ 
ville  <£  Northern  Ry.  Co.,  243  U.  S.  36.*  ’ 

The  decision  in  the  Arkadelphia  case  was  followed  in 
Baltimore  <&  Ohio  R.  R.  Co.  v.  TJ.  S.,  15  F.  Snpp.  674, 
cf.  24  F.  Snpp.  734,  736,  in  which  the  process  of  manu¬ 
facture  involved  was  the  refining  of  methanol  into  certain 
products.  For  other  cases  distinguishing  between  the 
process  of  manufacture  and  movement  in  interstate  com¬ 
merce  see: 

Kidd  v.  Pearson,  128  U.  S.  1,  9  S.  Ct.  6; 

United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  1, 
15  S.  Ct.  249; 

Capitol  City  Dairy  Company  v.  Ohio,  183  TJ.  S. 
238,  22  S.  Ct.  120; 

Parker  v.  Brown,  317  TJ.  S.  341,  69  S.  Ct.  356. 

A  similar  holding  has  been  made  in  cases  where  the 
processing  accomplished  no  real  change  in  form  or 
involved  only  repackaging. 

Federal  Compress  <&  Warehouse  Co.  v.  McLean, 
291  TJ.  S.  17,  54  S.  Ct.  267; 

General  Oil  Co.  v.  Crain,  209  TJ.  S.  211,  28  S.  Ct. 
475. 

The  Wisconsin  case,  as  shown  in  Point  I  of  this  brief, 
is  readily  distinguishable  from  the  instant  case  upon  the 
facts.  In  that  case  logs  cut  along  the  upper  reaches  of  the 
Wisconsin  River  were  floated  downstream  to  mills  along  the 
River  where  they  were  cut  into  lumber.  The  lumber  thus 
produced  was  thence  rafted  down  the  Wisconsin  and 
Mississippi  Rivers  to  markets  in  other  States,  and  for 
many  years  this  interstate  movement  was  the  only  means 
of  reaching  a  market  (147  F.  2d  743,  at  746).  Thus,  in  the 
Wisconsin  case  the  entire  movement  from  its  inception 
involved  continuously  identifiable  property  moving  to  a 
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definite  and  certain  ont-of-State  destination.  Such  is  not 
the  case  here.  There  is  a  complete  absence  in  the  record  of 
this  proceeding  of  any  substantial  evidence  of  any  com¬ 
parable  interstate  movement  of  Sacandaga  logs  or  of  the 
products  presumed  to  have  been  manufactured  from  Sa¬ 
candaga  logs. 

Suitability  for  Use  in  Interstate  Commerce 

The  Commission  states  that  it  would  be  reluctant  to 
base  its  conclusion  that  the  Sacandaga  River  and  con¬ 
necting  waters  of  the  Hudson  are  navigable  waters  of 
the  United  States,  solely  upon  a  presumption  of  use  in 
interstate  commerce  if  it  were  not  for  the  fact  that, 
irrespective  of  evidence  of  past  use  in  interstate  com¬ 
merce,  the  waters  in  question  are  nevertheless  “ suitable* 7 
for  use  in  interstate  commerce. 

The  doctrine  of  “suitability”  is  not  a  substitute  for 
evidence.  No  case  has  been  found  where  a  river  has  been 
judicially  declared  a  navigable  water  of  the  United  States 
without  evidence  of  actual  use  in  interstate  commerce. 
“Suitability  for  use”  alone  has  never  supported  such  a 
declaration.  The  physical  characteristics  of  the  Sacan¬ 
daga  River  and  of  the  mountain  section  of  the  Hudson 
between  Hadley  and  Fort  Edward,  including  precipitous 
gradients,  seasonally  inadequate  flow,  and  numerous  phys¬ 
ical  obstructions,  which  render  these  streams  unsuitable 
for  any  form  of  water  transportation  other  than  the  sea¬ 
sonal  driving  of  loose  logs  with  artificial  aids,  have 
already  been  described  in  detail  in  the  Statement  of  Facts 
and  in  Point  I  of  this  brief.  As  previously  noted,  the 
record  of  use  of  the  Sacandaga  River  for  log  driving 
over  a  period  extending  from  1850  to  its  discontinuance 
in  1926  does  not  show  that  any  logs  floated  on  or  out  of 
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the  Sacandaga  River  ever  entered  interstate  commerce. 
There  is  no  better  criterion  of  suitability  for  use  than  the 
actual  record  of  attempts  to  utilize  the  facilities  provided 
by  the  stream.  The  failure,  in  a  commercially  active 
region,  to  utilize  a  water  course  as  a  highway  for  inter¬ 
state  commerce  of  an  indisputable  interstate  character,  is 
strongly  persuasive  if  not  conclusive  of  a  lack  of  suita¬ 
bility  for  any  such  interstate  use.  Further  confirmation 
of  lack  of  suitability  of  this  stream  for  use  in  interstate 
commerce  is  provided  by  the  absence  of  any  interest  of 
the  Federal  authorities  in  the  improvement  of  the  River 
for  navigation. 


Ill 

The  Commission’s  assertion  of  jurisdiction  over 
the  proposed  Stewarts  Bridge  Project  is  contrary  to 
and  in  violation  of  the  Tenth  Amendment  of  the 
Constitution  of  the  United  States. 

The  Tenth  Amendment  of  the  Constitution  of  the 
United  States  provides  that 

“The  powers  not  delegated  to  the  United  States 
by  the  Constitution,  nor  prohibited  by  it  to  the 
States,  are  reserved  to  the  States  respectively,  or 
to  the  people.” 

Where,  as  here,  no  public  lands  or  reservations  of  the 
United  States  are  affected  by  the  project,  the  sole  con¬ 
stitutional  source  of  the  Commission’s  licensing  power 
and  jurisdiction  is  the  commerce  clause  of  the  Consti¬ 
tution. 

In  the  first  suit  in  which  the  constitutionality  of  the 
Federal  Water  Power  Act  of  1920  was  tested,  Alabama 
Power  Co,  v.  Gulf  Power  Co.,  283  F.  606  (1922),  it  was 
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clearly  held  that  the  Act  was  premised  upon  the  power 
of  Congress  over  navigable  streams  under  the  commerce 
clause  (283  F.  612-614,  617,  619).  It  was  there  said: 

“This  enactment  is  for  the  improvement  of  the 
navigability  of  the  stream.  This  is  the  paramount 
object.”  (p.  613) 

“A  careful  reading  of  the  act  under  review,  section 
by  section,  shows  that  navigation  is  the  predomi¬ 
nant  idea  of  Congress.”  (p.  619) 

“Sections  19  and  27  of  the  act  evidence  the 
intention  of  Congress,  while  asserting  the  federal 
power,  to  carefully  respect  the  reserved  power  of 
the  states.  *  •  *  the  purposes  are  the  improve¬ 
ment  and  use  of  navigable  streams  for  commerce, 
and,  incidentally,  the  subservient  use  of  the  super¬ 
abundant  water  at  the  dams  for  generating  power, 
and,  in  the  same  connection  the  intention  was  to 
negative  the  charge  of  federal  usurpation  and  to 
distinctly  recognize  the  rights  of  the  state  in  navi¬ 
gable  streams;  *  #  *”  (p.  617) 

“The  conclusion  is  that  this  act  authorizing  the 
construction  of  dams  in  navigable  streams  to 
impound  the  water,  where  rocky  or  shoaly  condi¬ 
tions  obtain,  for  the  purpose  of  improving  naviga¬ 
tion  by  the  slack  water  method  does  not  offend  the 
Constitution.”  (p.  620) 

Thus,  in  the  first  legal  test  of  the  Act,  its  applicability 
was  delineated  as  applying  to  navigable  streams  where 
interstate  commerce  existed;  elsewhere,  the  rights  and 
powers  of  the  States  over  streams  were  to  be  preserved. 

In  New  Jersey  v.  Sargent ,  269  U.  S.  328,  46  S.  Ct.  122 
(1926),  a  declaration  was  sought  that  certain  parts  of  the 
Federal  Water  Power  Act  of  1920  were  unconstitutional 
insofar  as  they  related  to  waters  within  or  bordering  on 
the  State  of  New  Jersey.  While  the  bill  was  held  to  be  pre- 
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maturely  filed,  and  not  to  present  a  case  or  controversy, 
the  Court  stated  as  to  the  Act  that 

‘‘Some  provisions  relate  particularly  to  the  de¬ 
velopment  of  power,  some  only  to  improvement  of 
navigation,  and  others  to  both,  but  all  taken  together 
suggest,  if  they  do  not  show,  that  conservation  for 
the  purposes  of  navigation  is  a  leading  object.” 
(269  U.  S.  336) 

In  United  States  v.  West  Virginia ,  295  U.  S.  463,  55  S. 
Ct.  789  (1935),  in  dismissing  a  suit  to  enjoin  a  State  from 
asserting  any  right  or  interest  in  a  private  hydro-electric 
project  being  constructed  under  State  license,  superior  or 
adverse  to  that  of  the  United  States,  the  Court  said  (pp. 
471-472) : 

“The  only  right  or  interest  asserted  in  behalf 
of  the  United  States  is  its  authority  under  the 
Constitution  to  control  navigable  waters,  and  par¬ 
ticularly  the  right  to  exercise  that  authority  through 
the  Federal  Power  Commission.  •  •  •  that  au¬ 
thority  is  predicated  upon  the  single  fact,  •  •  • 
that  the  rivers  are  navigable  waters  of  the  United 
States,  #  • 

.  In  United  States  v.  Appalachian  Electric  Power  Com¬ 
pany,  311  U.  S.  377,  61  S.  Ct.  291  (1940),  at  404-405,  it  was 
said: 

“The  power  of  the  United  States  over  its  waters 
which  are  capable  of  use  as  interstate  highways 

arises  from  the  commerce  clause  of  the  Constitution. 

-  •  •  • 

“The  states  possess  control  of  the  waters  within 
their  borders,  ‘subject  to  the  acknowledged  juris¬ 
diction  of  the  United  States  under  the  Constitution 
in  regard  to  commerce  and  the  navigation  of  the 
waters  of  rivers.’  ” 
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And  in  First  Iowa  Hydro-Electric  Cooperative  v.  Fed¬ 
eral  Power  Commission,  328  U.  S.  152,  66  S.  Ct.  906  (1946), 
the  Court  said  of  the  Federal  Power  Act  (pp.  171-172) : 

“We  find  that  when  that  Act  is  read  in  the  light 
of  its  long  and  colorful  legislative  history,  it  dis¬ 
closes  both  a  vigorous  determination  of  Congress 
to  make  progress  with  the  development  of  the  long 
idle  water  power  resources  of  the  Nation  and  a 
determination  to  avoid  unconstitutional  invasion 
of  the  jurisdiction  of  the  States.  •  #  • 

“The  Act  leaves  to  the  States  their  traditional 
jurisdiction  subject  to  the  admittedly  superior  right 
of  the  Federal  Government,  through  Congress,  to 
regulate  interstate  and  foreign  commerce,  admin¬ 
ister  the  public  lands  and  reservations  of  the 
United  States  and,  in  certain  cases,  exercise  authority 
under  the  treaties  of  the  United  States.  These 
sources  of  constitutional  authority  are  all  applied 
in  the  Federal  Power  Act  to  the  development  of 
the  navigable  waters  of  the  United  States.’ 7 

And  in  the  footnote  annotating  the  sentence  last  quoted 
(328  U.  S.  172,  n.  17),  speaking  of  the  1935  amendments 
to  the  Act,  the  Court  said: 

“These  amendments  sharpened  the  line  between 
the  state  and  federal  jurisdictions  and  helped  to 
make  it  clear  that  the  Federal  Government  was 
assuming  responsibility  through  the  Federal  Power 
Commission  for  the  granting  of  appropriate  licenses 
for  the  development  of  water  power  resources  in 
the  navigable  waters  of  the  United  States.” 

This  footnote,  speaking  of  Section  23  of  the  Act,  as 
amended  in  1935,  further  said: 

“•  •  •  It  also  made  mandatory,  instead  of  dis¬ 
cretionary,  the  filing  with  the  Federal  Power  Com¬ 
mission  of  a  declaration  of  intention  by  anyone 
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intending  to  construct  a  project  in  non-navigable 
waters  over  which  Congress  had  jurisdiction  under 
its  authority  to  regulate  commerce.  It  continued 
its  recital  of  permission  to  construct  such  projects 
upon  compliance  with  the  state  laws,  rather  than 
with  the  Federal  Power  Act,  provided  the  projects 
were  not  in  navigable  waters  of  the  United  States, 
did  not  affect  the  interests  of  interstate  or  foreign 
commerce  and  did  not  affect  the  public  lands  or 
reservations  of  the  United  States.  *  *  *” 

These  authorities  confirm  the  proposition,  consistent 
with  the  principles  of  the  delegation  of  powers  under  the 
Constitution  and  the  reservation  of  powers  not  thus  dele¬ 
gated  to  the  States  under  the  Tenth  Amendment  that,  in 
the  absence  of  elements  of  navigability,  interstate  com¬ 
merce  or  the  use  or  occupancy  of  public  lands  or  reserva¬ 
tions  of  the  United  States,  the  development  of  a  water¬ 
power  project  upon  a  non-navigable  stream  might  and 
should  proceed  under  sole  authority  of  State  law. 

That  proposition  applies  directly  in  the  present  case. 

The  assertion  by  the  respondent  Commission  of  licens¬ 
ing  jurisdiction  over  this  project,  where  upon  the  facts 
and  the  law  the  River  at  the  project  site  is  not  navigable 
in  interstate  or  foreign  commerce  nor  4  4  navigable  waters 
of  the  United  States,”  and  neither  the  public  lands  or 
reservations  of  the  United  States  or  the  interests  of  inter¬ 
state  or  foreign  commerce  will  be  affected,  exceeds  its 
statutory  powers  as  provided  in  the  Act,  and  violates  the 
principle  of  reservation  of  powers  under  the  Tenth 
Amendment  of  the  Constitution  to  the  injury  of  this  peti¬ 
tioner.  Moreover,  not  only  the  property  rights  of  this 
petitioner  but  those  of  the  State  of  New  York  as  owner  of 
the  Conklingville  Dam  and  Sacandaga  Reservoir,  and  those 
of  the  private  owners  of  the  numerous  hydroelectric  plants 
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and  industries  situated  along  the  Hudson  River  between 
Hadley  and  Fort  Edward,  some  of  which  have  utilized 
the  power  of  the  River  for  100  years,  may  be  threatened 
if  the  Commission’s  assertion  of  jurisdiction  is  sustained. 


IV 

The  Findings  and  Order  of  the  Commission  are  in 
violation  of  the  Fifth  Amendment  of  the  Constitution 
of  the  United  States. 

The  licensing  provisions  of  Part  I  of  the  Federal 
Power  Act  impose  upon  a  licensee  thereunder  burdens 
beyond  the  requirements  of  regulation  of  rates  and  serv¬ 
ices  in  the  public  interest.  Outstanding  among  other  and 
lesser  burdens*  (such  as  the  payment  of  license  charges 
and  continuing  surveillance  by  the  Commission  over  the 
plant  specifications  of  the  project)  are  the  fifty-year  max¬ 
imum  term  of  the  license  (Section  6  of  the  Act**);  the 
requirements  for  the  establishment  and  maintenance  of 
amortization  reserves  to  be  accrued  out  of  surplus  earn¬ 
ings  accumulated  in  excess  of  a  specified  rate  of  return 
set  forth  in  each  license  (Section  10  (d)  of  the  Act**) ;  and 
the  right  of  recapture  by  the  United  States  at  the  expira¬ 
tion  of  the  fifty-year  or  shorter  period  of  the  license,  upon 
payment  of  the  “net  investment”  of  the  licensee,  either 
for  operation  by  a  public  agency  or  for  license  to  another 
and  rival  private  company,  not  in  excess  of  the  fair  value 
of  the  property  taken  (Section  14). ** 

These  burdens  and  requirements  represent  restrictions 
upon  the  free  use  and  enjoyment  of  the  property  com- 

*  “Epitomized”  in  note  65  in  United  States  v.  Appalachian  Electric  Power  Co., 
311  U.  S.  377  at  419-420, 61*  S.  Ct.  291. 

«  U.S.C.  Title  16,  §§799, 803(d),  807. 
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prised  in  the  project,  which  would  otherwise  be  available 
under  State  law. 

When  the  determination  by  the  Commission  that  a 
license  is  required  is  without  support  of  law  or  based  upon 
error  of  law,  as  in  the  present  case,  the  imposition  of  such 
burdens  and  restrictions  amounts  to  a  deprivation  of  the 
property  of  the  petitioner  without  due  process  of  law,  in 
violation  of  the  Fifth  Amendment  of  the  Constitution  of 
the  United  States. 

Such  is  the  case  in  this  attempt  to  extend  the  juris¬ 
diction  of  the  respondent  Commission  and  the  consequent 
requirement  of  a  license  to  this  project  situated  on  a  non- 
navigable  stream. 
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Conclusion 

The  Commission’s  Order  requiring  a  license  under  the 
Federal  Power  Act  for  petitioner’s  proposed  Stewarts 
Bridge  Project,  being  premised  upon  unsupported  and 
erroneous  findings  of  fact  and  upon  errors  of  law,  is  in 
excess  of  the  statutory  jurisdiction  of  the  Commission, 
and  erroneous.  As  such  an  erroneous  order,  it  violates 
the  constitutional  rights  and  immunities  of  this  petitioner. 

The  Commission’s  Findings  and  Order,  and  its  accom¬ 
panying  Opinion  No.  172,  should  be  set  aside  in  entirety; 
and  this  Court  should  adjudge  that  the  Sacandaga  River 
is  not  a  navigable  water  of  the  United  States  and  that 
petitioner  may  lawfully  construct,  maintain  and  operate 
its  proposed  Stewarts  Bridge  Project  without  license  from 
the  Federal  Power  Commission. 

Respectfully  submitted, 

Randall  J.  LeBoeuf,  Jb., 

15  Broad  Street, 

New  York  5,  N.  Y., 

Attorney  for  Petitioner, 

New  York  Power  and  Light  Corporation. 

Chauncey  P.  Williams,  Jr., 

Halcyon  G.  Skinner, 

LeBoeuf  &  Lamb, 

15  Broad  Street, 

New  York  5,  N.  Y., 

Of  Counsel. 


December  30,  1949. 
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APPENDIX 

Statutes 

The  Federal  Power  Act  (Act  of  August  26,  1935  c.  687,  49 
Stat.  838;  U.S.C.,  Title  16,  Sec.  791  et  seq.). 

Sec.  3(8) — U.S.C.  Title  16,  %796(8): 

“Sec.  3.  The  words  defined  in  this  section  shall  have 
the  following  meanings  for  purposes  of  this  Act,  to  wit : 

•  •  • 

“(8)  ‘navigable  waters ’  means  those  parts  of  streams 
or  other  bodies  of  water  over  which  Congress  has  jurisdic¬ 
tion  under  its  authority  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States,  and  which  either  in 
their  natural  or  improved  condition  notwithstanding  inter¬ 
ruptions  between  the  navigable  parts  of  such  streams  or 
waters  by  falls,  shallows,  or  rapids  compelling  land  car¬ 
riage,  are  used  or  suitable  for  use  for  the  transportation 
of  persons  or  property  in  interstate  or  foreign  commerce, 
including  therein  all  such  interrupting  falls,  shallows,  or 
rapids,  together  with  such  other  parts  of  streams  as  shall 
have  been  authorized  by  Congress  for  improvement  by  the 
United  States  or  shall  have  been  recommended  to  Congress 
for  such  improvement  after  investigation  under  its 
authority.” 


Sec.  23(b) — U.S.C.  Title  16,  Sec.  817: 

“(b)  It  shall  be  unlawful  for  any  person,  State,  or 
municipality,  for  the  purpose  of  developing  electric  power, 
to  construct,  operate,  or  maintain  any  dam,  water  conduit, 
reservoir,  power  house,  or  other  works  incidental  thereto 
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across,  along,  or  in  any  of  the  navigable  waters  of  the 
United  States,  or  upon  any  part '  of  the  public  lands  or 
reservations  of  the  United  States  (including  the  Terri¬ 
tories),  or  utilize  the  surplus  water  or  water  power  from 
any  Government  dam,  except  under  and  in  accordance  with 
the  terms  of  a  permit  or  valid  existing  right-of-way  granted 
prior  to  June  10,  1920,  or  a  license  granted  pursuant  to 
this  Act.  Any  person,  association,  corporation,  State,  or 
municipality  intending  to  construct  a  dam  or  other  project 
works  across,  along,  over,  or  in  any  stream  or  part  thereof, 
other  than  those  defined  herein  as  navigable  waters,  and 
over  which  Congress  has  jurisdiction  under  its  authority 
to  regulate  commerce  with  foreign  nations  and  among  the 
several  States  shall  before  such  construction  file  declara¬ 
tion  of  such  intention  with  the  Commission,  whereupon  the 
Commission  shall  cause  immediate  investigation  of  such 
proposed  construction  to  be  made,  and  if  upon  investiga¬ 
tion  it  shall  find  that  the  interests  of  interstate  or  foreign 
commerce  would  be  affected  by  such  proposed  construction, 
such  person,  association,  corporation,  State,  or  munici¬ 
pality  shall  not  construct,  maintain,  or  operate  such  dam 
or  other  project  works  until  it  shall  have  applied  for  and 
shall  have  received  a  license  under  the  provisions  of  this 
Act.  If  the  Commission  shall  not  so  find,  and  if  no  public 
lands  or  reservations  are  affected,  permission  is  hereby 
granted  to  construct  such  dam  or  other  project  works  in 
such  stream  upon  compliance  with  State  laws.” 
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FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  10380 

New  York  Power  and  Light  Corporation,  petitioner 

v. 

Federal  Power  Commission,  respondent 


BRIEF  FOR  RESPONDENT 


COUNTERSTATEMENT  of  the  case 

The  Petitioner,  New  York  Power  and  Light  Corporation, 
seeks  review  under  Section  313  (b)  of  the  Federal  Power  Act1 
of  the  Federal  Power  Commission’s  Opinion  No.  172,  Findings 
and  Order  issued  on  April  18,  1949  (App.  109-120,  134^136). 2 
Within  thirty  days  of  the  issuance  of  said  Opinion,  Findings 
and  Order  the  Petitioner  filed  a  petition  for  rehearing  (App. 
21-47),  which,  since  the  Commission  took  no  action  thereon, 
may  be  deemed  to  have  been  denied  on  June  16,  1949.  The 
petition  for  court  review  was  filed  within  sixty  days  after  the 
latter  date. 

On  February  5, 1947,  Petitioner  filed  a  declaration  of  inten¬ 
tion  under  Section  23  (b)  of  the  Federal  Power  Act  to  construct 
a  hydroelectric  project  in  the  Sacandaga  River  in  New  York 
State.  Under  this  section  of  the  Act,  the  Commission  is  re¬ 
quired  to  investigate  the  proposed  construction  and  if  it  finds 
that  the  interests  of  interstate  or  foreign  commerce  would  be 
affected,  the  declarant  may  not  construct,  maintain,  or  operate 
the  project  without  a  license. 

*16  U.  S.  C.  §  791a-825r.  Section  3  (8),  and  Section  23  (b)  of  the  Federal 
Power  Act  are  printed  in  the  appendix  to  Petitioner’s  Brief. 

*  Throughout  this  brief,  reference  will  be  made  to  the  Joint  Appendix 
as  “(App.  — )” 
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The  provision  for  a  declaration  of  intention  is  found  in  the 
same  section  of  the  Act  which  prohibits  the  “construction, 
operation,  and  maintenance  of  any  dam  across,  along,  or  in 
any  of  the  navigable  waters  of  the  United  States  except  under 
and  in  accordance  with  the  terms  of  a  permit  or  valid  existing 
right-of-way  granted  prior  to  June  10, 1920,  or  a  license  granted 
pursuant  to  this  Act.”  Since  a  declaration  of  intention  under 
the  second  part  of  Section  23  (b)  is  inappropriate  if  the  stream 
involved  is  a  navigable  water  of  the  United  States  at  the  site 
of  the  proposed  project,  it  has  been  the  practice  of  the  Com¬ 
mission  in  these  cases  to  investigate  initially  the  navigable 
status  of  the  stream  to  be  occupied. 

The  statutory  investigation  included,  in  the  instant  declara¬ 
tion,  a  public  hearing,  following  which  briefs  were  filed  and 
an  initial  decision  rendered  by  the  presiding  examiner  who 
heard  the  matter.  Oral  argument  on  exceptions  to  the  initial 
decision  was  heard  by  the  Commission. 

On  April  18, 1949,  the  Commission  issued  the  Opinion,  Find¬ 
ings  and  Order  complained  of  here.  The  Commission  found 
that  the  Sacandaga  River  from  its  mouth  at  Hadley  to  North- 
ville  at  the  head  of  the  Conklingville  Reservoir  is  a  navigable 
water  of  the  United  States  and  accordingly  ordered  the  Peti¬ 
tioner  not  to  commence  construction  of  a  proposed  project 
known  as  the  Stewarts  Bridge  Project  until  it  had  applied 
for  and  accepted  a  license  under  the  provisions  of  the  Federal 
Power  Act  and  the  rules  and  regulations  of  the  Commission 
thereunder  (App.  136). 

The  proposed  dam  and  hydroelectric  plant  covered  by  the 
Commission’s  determination  are  to  be  located  on  the  Sacandaga 
River  at  a  site  generally  referred  to  as  Stewarts  Bridge,  in  Sara¬ 
toga  County,  approximately  three  miles  upstream  from  the 
confluence  of  the  Sacandaga  and  Hudson  Rivers  at  Hadley, 
New  York.  The  project  would  consist  of  an  earthen  dam 
about  1,400  feet  in  length  with  a  maximum  height  of  112  feet 
above  the  river  bed  and  a  powerhouse  equipped  with  a  single 
hydroelectric  generating  unit  with  a  rated  capacity  of  37,500 
kv.-a.,  operating  at  a  gross  head  of  99  feet,  and  designed  to 
operate  at  best  efficiency  with  a  flow  of  4,000  second-feet. 
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Petitioner  represented  to  the  Commission  that  the  plant  will 
be  operated  as  a  run-of-the-river  plant  and  in  parallel  with 
an  existing  plant  owned  by  Petitioner  located  adjacent  to  the 
Conklingville  Reservoir  owned  and  operated  by  an  agency  of 
the  State  of  New  York  known  as  the  Hudson  River  Regulating 
District,  some  three  miles  upstream. 

the  facts 

The  Sacandaga  River  is  formed  by  three  principal  branches 
which  unite  in  the  southeasterly  part  of  Hamilton  County, 
New  York.  From  this  point  the  river  flows  southeasterly, 
then  northeasterly  and  finally  southerly  for  approximately  40 
miles  until  it  enters  the  Hudson  River  at  the  Village  of  Hadley 
approximately  70  miles  above  the  head  of  tidewater  at  Troy. 
Measured  by  its  middle  branch  the  Sacandaga  is  about  63 
miles  long  and  falls  1,700  feet  to  its  point  of  juncture  or  about 
19  feet  per  mile.  Its  drainage  area  is  approximately  1,058 
square  miles  and  is  located  entirely  within  the  State  of  New 
York.3 

The  Hudson  River  has  its  principal  source  at  Lake  Tear-of- 
the-Clouds  in  Essex  County  on  the  slope  of  Mt.  Marcy.  The 
Hudson  flows  generally  south  nearly  100  miles  to  Corinth  in 
Saratoga  County,  thence  in  a  general  easterly  course  about  20 
miles  to  Hudson  Falls  in  Washington  County,  thence  in  a 
generally  southerly  direction  about  195  miles  past  Fort  Ed¬ 
ward,  Waterford,  Troy,  and  Albany  entering  New  York  Bay 
at  the  Battery  in  New  York  City.  The  total  length  of  the 
Hudson  is  approximately  315  miles.  The  Hudson  is  a  tidal 
stream  from  its  mouth  to  the  Federal  dam  at  Troy,  approxi¬ 
mately  153  miles  upstream.  It  has  a  total  drainage  area  of 
about  13,366  square  miles,  approximately  4,620  square  miles  of 
which  are  above  its  confluence  with  the  Mohawk  River,  a  short 
distance  upstream  from  Troy. 

*  Some  idea  of  the  size  of  the  Sacandaga  may  be  derived  from  the  fact 
that  during  the  years  1932-1944  (after  the  Conklingville  Reservoir  was 
placed  in  operation)  the  Sacandaga  River  contributed  from  51.6  to  84.9  per¬ 
cent  of  the  flow  of  the  Hudson  River  at  Mechanicsville,  New  York  (about 
11  miles  above  Troy),  during  the  seven-day  periods  of  lowest  average  flow 
during  the  navigation  season  (App.  105). 
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In  1827  the  State  of  New  York  completed  construction  of  the 
old  Champlain  Canal  from  Troy  to  Whitehall  on  Lake  Cham¬ 
plain.  This  canal  followed  the  west  bank  of  the  Hudson  River 
to  Northumberland,  where  it  crossed  the  river  in  the  pool  of  the 
Old  Saratoga  Dam,  and  thence  the  east  bank  to  Fort  Edward 
where  it  left  the  river  and  crossed  the  divide.  In  1832  the 
State  of  New  York  completed  construction  of  the  navigable 
Glens  Falls  Feeder  Canal,  connecting  Glens  Falls,  New  York, 
and  points  on  the  upper  reaches  of  the  Hudson.4  This  canal 
also  was  constructed  over  uplands  outside  the  bed  of  the  Hud¬ 
son  River.  In  1916  the  State  of  New  York  completed  the  con¬ 
struction  in  the  channel  of  the  Hudson  River  of  the  Champlain 
Division  of  the  present  Barge  Canal,  consisting  of  a  system 
of  7  dams,  locks,  and  a  channel  dredged  to  a  depth  of  twelve 
feet  between  Troy  and  Fort  Edward,  from  where  the  improved 
waterway  leaves  the  river  and  crosses  the  divide  to  "Whitehall. 
Between  1832  and  1941  the  Glens  Falls  Feeder  Canal  was 
periodically  improved  and  enlarged  until  barges  drawing  about 
five  feet  and  being  less  than  15  feet  by  100  feet  in  size  oper¬ 
ated  thereon.  These  connective  artificial  improvements  by 
the  State  of  New  York  afforded  a  continuous  highway  for  com¬ 
merce  between  points  located  upstream  from  Glens  Falls  on 
the  river  and  the  mouth  of  the  Hudson,  the  Atlantic  Ocean, 
and  points  connected  by  water  with  New  York  Harbor. 

From  earliest  Colonial  times,  continuous  and  completely  un¬ 
interrupted  boat  transportation  on  the  Hudson  between  Fort 
Edward  and  upstream  points  was  not  possible  because  of  a 
series  of  rapids,  falls,  and  riffles,  but  from  at  least  the  beginning 
of  the  19th  century  and  for  more  than  a  hundred  years  there¬ 
after  extensive  quantities  of  logs  were  floated  and  rafted  down 
this  stretch  of  the  river  to  sawmills  at  Glens  Falls,  Hudson 
Falls,  Fort  Edward,  and  Thomson,  New  York.  Prior  to  the 

4  Glens  Falls,  after  the  installation  of  the  Glens  Falls  Feeder  Canal  giving 
this  community  access  by  boat  and  barge  to  Canada  on  the  north  and  the 
lower  Hudson  River  ports  Including  the  port  of  New  York  City  on  the  south, 
was  considered  as  an  upstream  terminal  point  of  boat  navigation  (App. 
339  et  seq.) ,  and  was  so  characterized  in  the  reports  of  the  War  Department 
Corps  of  Engineers  (p.  17,  House  Doc.  No.  149, 72d  Cong.  1st  Sess.  [lodged]). 
Tonnages  arriving  and  departing  from  Glens  Falls  are  reflected  in  collector’s 
statistics  (App.  342-344). 


construction  of  the  Champlain  Division  of  the  present  Barge 
Canal  continuous  and  completely  uninterrupted  boat  trans¬ 
portation  on  the  river  between  the  head  of  tidewater  and  Fort 
Edward  was  not  possible  because  of  a  series  of  rapids,  falls,  and 
riffles,  although  historically  the  Hudson  River  in  its  ordinary 
condition  between  Troy  and  Fort  Edward  was  extensively 
used  for  at  least  a  hundred  and  twenty-five  years  as  a  natural 
and  continuous  highway  for  the  transportation  of  person,  mer¬ 
chandise,  and  military  personnel  and  supplies  by  means  of 
bateaux,  boats,  canoes,  and  similar  craft,  save  for  portages  at 
Fort  Miller  and  Fort  Edward. 

The  evidence  of  record  shows  conclusively  that  the  Sacan- 
daga  River  was  used  for  the  flotation  of  loose  logs  and  log  rafts 
from  its  upper  reaches  to  the  Hudson  River  at  Hadley  an¬ 
nually  over  a  75-year  period  (1851-1926)  (App.  296,  349-351) 
and  there  are  indications  in  the  record  that  the  stream  may 
have  been  used  similarly  since  the  beginning  of  the  nineteenth 
century  (App.  355).  As  is  the  case  with  most  logging  streams 
in  the  northern  part  of  the  United  States,  logs  cut  on  the  upper 
tributaries  of  the  Sacandaga  River  were  moved  into  the  main 
channel  of  the  stream  annually  in  the  early  spring  during  the 
period  of  highest  flow,0  from  whence  they  were  driven  in  a  tra¬ 
ditional  manner  downstream  past  the  Stewarts  Bridge  site  to 
the  mouth  of  the  stream  in  the  Hudson.0  From  this  junction 

‘There  were  no  consequential  artificial  obstructions  to  the  movement  of 
the  logs  on  the  main  stem  of  the  Sacandaga  until  the  Conklingvilie  Dam  was 
erected  in  1927  (App.  366).  The  old  low  dam  at  Conklingvilie  presented 
no  obstacle,  and  it  appears  that  the  passage  over  this  old  dam  even  with 
boats  was  not  uncommon  or  particularly  hazardous  (App.  230).  The  pres¬ 
ent  dam  at  Conklingvilie  was  erected  several  years  after  the  logging  on  the 
Sacandaga  had  ceased,  but  nonetheless,  it  contains  a  log  sluice,  and  the 
rights  of  persons  to  utilize  the  reservoir  through  the  dam  for  the  movement 
of  logs  is  protected  by  a  contract  signed  by  the  Hudson  River  Drive  Asso¬ 
ciation  and  the  Board  of  Hudson  River  Regulating  District  (App.  273- 
275,369). 

*  There  is  no  question  but  that  in  the  years  of  logging  use  of  the  Sacandaga, 
the  original  impetus  for  moving  the  logs  down  its  course  came  from  the 
annual  spring  thaws,  in  addition  to  which  so-called  flash  or  flood  dams  were 
used  to  get  the  logs  into  the  main  channel  from  the  tributaries  (App.  173, 
229,  236,  262,  366,  375).  The  smallness  of  the  tributaries  on  which  much 
of  this  timber  was  cut  made  the  use  of  these  small  impounding  dams 
necessary.  No  flash  dams  were  maintained  in  the  main  stem  of  the  Sacan¬ 
daga  and  there  were  many  years  when  the  artificial  stimulus  of  a  flash 
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of  the  Sacandaga  River  with  the  Hudson,  the  logs  continued 
their  journey  downstream  via  the  Hudson  to  a  large  boom 
(App.  355)  located  near  the  city  of  Glens  Falls  (App.  296). 
Over  the  period  1890-1926  at  least  3,000,000  “markets”  (a  mar¬ 
ket  being  a  log  or  logs  which  would  saw  out  to  approximately 
200  board-feet)  were  driven  down  the  Sacandaga  River  into  the 
Hudson  River  to  the  “Big  Boom,”  at  Glens  Falls.  (See  Ap¬ 
pendix  A  to  this  Brief.) 

The  record  shows  also  that  for  many  years  prior  and  subse¬ 
quent  to  construction  of  the  Glens  Falls  Feeder  Canal  and 
the  old  Champlain  Canal,  the  Hudson  River  was  used  exten¬ 
sively  in  its  ordinary  condition  from  above  its  confluence  with 
the  Sacandaga  for  the  floating  of  loose  logs,  log  rafts,  and 
lumber  rafts  to  sawmills  at  Glens  Falls,  Hudson  Falls,  Fort 
Edward,  and  Thomson.7  The  rafting  of  such  logs  and  lumber 
did  not  pass  downstream  beyond  Albany,  but  instead,  such  logs 
and  lumber  together  with  forest  products  from  areas  around 
Whitehall  and  Fort  Edward  were  placed  on  sailing  vessels  for 
transportation  to  New  York  City,  to  other  parts  of  the  United 
States  and  to  Europe.  At  a  still  earlier  time,  loose  masts  were 
floated  down  the  Hudson  River.  After  the  construction  of 
the  Glens  Falls  Feeder  Canal  and  the  old  Champlain  Canal 
numerous  canal  boats  originating  at  Glens  Falls,  Fort  Edward, 
and  other  ports  carried,  over  a  long  period  of  years,  large  quan¬ 
tities  of  lumber  sawed  at  the  mills  at  Glens  Falls,  Hudson  Falls, 
Fort  Edward  and  Thomson  (near  the  old  Saratoga  Dam) 
(App.  182-183)®  to  the  great  wholesale  lumber  markets  at 
Albany  and  New  York  City,  sales  from  which  had  never  been 

flood  release  was  not  required  to  get  the  logs  down  the  river  (App.  236, 
376,  378,  381-382). 

The  statements  in  Petitioner’s  discussion  of  the  use  of  flash  dams  (Pet 
Br.  12,  49)  should  be  read  with  this  background,  as  the  small  feeders  could 
not  supply  enough  water  to  move  the  logs  to  the  main  channel  and  flooding 
was  necessary.  The  drives  would  last  40  to  60  days  a  season  (App.  168, 
236)  and  require  large  crews,  up  to  75  or  100  men  (App.  169)  to  keep  the 
logs  moving. 

T  Petitioner’s  summary  of  facts  speaks  rather  loosely  of  the  “Glens  Falls 
area”  (Pet  Br.  14),  and  it  is  necessary  to  point  out  that  the  area  so 
referred  to  included  much  more  than  the  immediate  vicinity  of  the  present 
city  of  Glens  FaUs  and  extended  downstream  to  Mile  30  at  Thomson. 

*  Downstream  about  20  river  miles  from  the  Big  Boom. 
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confined  to  New  York  State  (e.  g.  App.  355).  This  lumber  was 
sawed  from  logs  collected  at  the  Big  Boom  at  Glens  Falls,  such 
logs  having  originated  on  the  Upper  Hudson  and  its  tribu¬ 
taries,  including  the  Sacandaga  (App.  208,  311-312,  338,  342- 
344, 355-356). 

The  evidence  in  the  record  shows  that  for  some  of  the  years 
of  the  operation  of  the  Big  Boom,  the  Sacandaga  supplied  the 
greatest  share  of  the  lumber  processed  in  the  Glens  Falls  area.® 
(App.  271,  296,  349-351.)  Reasonably  accurate  records  for  a 
75-year  period  were  maintained  by  an  association  of  loggers 
who  jointly  built  and  maintained  the  boom  at  Glens  Falls  in 
order  that  at  the  end  of  each  season,  each  participating  com¬ 
pany  could  be  assessed  its  proper  share  of  the  cost  of  the  drive. 
This  boom  is  still  in  existence  and  is  now  being  used  for  the 
collection  of  pulpwood.  Transportation  of  market  logs  by 
water  in  the  region  has  been  virtually  eliminated  by  the  use  of 
motortruck  due  to  the  lower  cost  involved.  The  last  logs 
appear  to  have  been  taken  down  the  Sacandaga  River  past  the 
site  of  the  proposed  project  in  the  early  twenties,10  although 
the  upper  Hudson  is  still  used  for  pulp  logs. 

QUESTIONS  PRESENTED 

The  questions  presented  herein  are: 

A.  Was  the  Sacandaga  River  from  Northville  to  its  mouth 
used  annually  for  loose  log  flotation? 

*H.  R.  Mis.  Doc.  No.  42,  Part  16,  47th  Cong.,  2d  Sess.  (1885)  submitted 
in  evidence  by  the  Petitioner  says,  on  page  3:  “Glens  Falls  is  the  most 
important  point  on  the  river  for  this  (sawmilling)  industry,  but  there  are 
also  large  miUs  at  Sandy  Hill,  Fort  Edward,  and  near  Schuylerville.  No 
accurate  statistics  regarding  the  amount  of  lumber  annually  sawed  on  the 
Hudson  are  at  hand ;  it  varies  widely  in  different  years,  but  judging  from 
such  figures  as  were  stated  by  the  mill  owners,  it  cannot  fall  short,  in  an 
average  year,  of  90,000,000  of  [sic]  100,000,000  feet  at  the  nine  or  ten 
principal  mills  from  the  Glens  Falls  feeder-dam  to  the  Saratoga 
da™*  *  *  *  the  Sacandaga  is  claimed  to  outrank  the  upper  Hudson  in 
the  number  of  logs  driven  down  its  course,  *  * 

30  la  five  of  the  years  for  which  we  have  accurate  record,  1890  to  1894, 
the  Sacandaga  River  produced  the  greatest  share  of  the  timber  moved  to  the 
Big  Boom,  and  the  study  of  available  statistics  indicates  that  the  period 
of  declining  use  had  already  begun  by  that  time  (App.  296,  346,  347,  348, 
349).  See  Appendix  A  to  this  brief. 
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B.  Was  the  Hudson  River  from  its  point  of  junction  with  the 
Sacandaga  River  to  Glens  Falls,  Hudson  Falls,  Fort  Edward, 
and  Thomson  used  annually  for  loose  log  flotation? 

C.  Was  the  Glens  Falls  Feeder  Canal  from  Glens  Falls  to  its 
junction  with  the  Champlain  Canal  and  the  canalized  Hudson 
River  below  Fort  Edward  used  annually  (during  the  period  of 
use  covered  by  A  and  B)  by  lumber  barges  carrying  sawed 
lumber  produced  from  upper  Hudson  River  and  Sacandaga 
River  logs? 

D.  Was  the  Champlain  Canal  (including  the  canalized  Hud¬ 
son  River)  used  annually  (during  the  period  of  use  covered  by 
A,  B,  and  C)  by  lumber  barges  and  other  vessels  carrying 
sawed  lumber  produced  from  water-borne  timber  from  upper 
Hudson  River  and  Sacandaga  River  logs  to  points  downstream 
including  New  York  City? 

E.  Was  the  Sacandaga  River  from  Northville  to  its  mouth 
used  annually  for  the  “transportation  of  property”  within  the 
meaning  and  intent  of  Section  3  (8)  of  the  Federal  Power  Act? 

F.  Was  the  transportation  of  property  involved  in  A  and  B 
and  the  concomitant  transportation  of  property  involved  in  C 
and  D  a  use  of  the  Sacandaga  River,  the  connected  waters  of 
the  upper  Hudson  River,  and  the  connected  segments  of  the 
State  canal  system,  the  transportation  of  property  in  interstate 
commerce  within  the  meaning  and  intent  of  Section  3  (8)  of 
the  Act? 

G.  Does  the  use  of  the  Sacandaga  River  for  the  transporta¬ 
tion  of  property,  together  with  the  concomitant  use  of  the 
upper  Hudson  River,  the  Glens  Falls  Feeder  Canal,  the  Cham¬ 
plain  Canal,  the  canalized  lower  Hudson  River,  and  the  open 
lower  Hudson  River,  and  the  existence  today  of  a  continuous 
and  connected  waterway  comprised  of  these  streams  and  the 
connected  canals  establish  the  Sacandaga  River  from  North¬ 
ville  and  the  connecting  waters  of  the  Hudson  River  as  being 
suitable  for  use  for  the  transportation  of  property  in  interstate 
commerce  and  therefore  “navigable  waters”  of  the  United 
States  within  the  meaning  of  Section  3  (8)  of  the  Federal 
Power  Act? 

H.  Is  Petitioner  required  to  obtain  a  license  under  the 
Federal  Power  Act,  as  ordered  by  the  Commission,  before  com¬ 
mencing  construction  of  its  proposed  Stewarts  Bridge  Project? 
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STATUTES  INVOLVED 

The  declaration  of  intention  was  filed  in  this  case  under  the 
provisions  of  the  Federal  Power  Act  as  amended  August  26, 
1935  (49  Stat.  838,  16  U.  S.  C.  791a,  et  seq.)  and  particularly 
Section  23  (b)  of  that  Act  (49  Stat.  846,  16  U.  S.  C.  817). 

The  two  pertinent  portions  of  the  statute  are  set  forth  in 
the  Appendix  to  Petitioner’s  brief,  pp.  71  and  72. 

SUMMARY  OF  ARGUMENT 

The  Sacandaga  River  and  the  connecting  waters  of  the  Hud- 
son  River  are  navigable  waters  of  the  United  States  and  “navi¬ 
gable  waters”  within  the  meaning  of  Section  3  (8)  of  the  Fed¬ 
eral  Power  Act.  Section  3  (8)  defines  a  navigable  water  of  the 
United  States  as  being  one  which  in  its  natural  or  improved 
condition  was  used  or  is  suitable  for  use  for  transportation  of 
persons  or  property  in  interstate  commerce.  By  enacting  this 
definition  of  navigable  waters  of  the  United  States  into  law. 
Congress  did  not  constrict  or  enlarge  the  definition  of  a  naviga¬ 
ble  water  of  the  United  States  as  set  forth  by  the  Supreme 
Court  in  its  decisions  insofar  as  concerns  those  matters  here 
in  review. 

Decisions  of  the  Federal  courts  which  have  involved  boating, 
rafting,  and  logging  demonstrate  clearly  that  the  general  defi¬ 
nition  of  what  is  a  navigable  water  of  the  United  States  was 
not  meant  to  be  restricted  in  its  application  only  to  streams 
which  would  support  water  transportation  of  persons  by  boats, 
but  the  definition  comprehends  transportation  by  water  of 
loose  logs  as  well.  Commerce  comprehends  navigation:  the 
movement  of  loose  logs  by  water  is  a  form  of  commerce  and 
hence  is  also  a  form  of  navigation. 

A  leading  decision  involving  the  Wisconsin  River  supports  the 
decision  of  the  Commission  here.  The  Commission  decided 
that  the  Wisconsin  River  at  the  site  of  the  Tomahawk  Dam 
was  a  navigable  water  of  the  United  States  on  the  basis  of 
evidence  that  this  stretch  of  the  river  had  been  used  only  for 
the  movement  of  loose  logs.  This  Commission  decision  was 
reviewed  by  a  Court  of  Appeals  which  upheld  the  licensing 
authority  of  the  Commission  and  certiorari  was  denied  by  the 
Supreme  Court,  although  the  petitioner  in  that  case  alleged  in 
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its  petition  for  certiorari  that  the  only  kind  of  navigation 
passing  the  site  of  its  proposed  dam  was  movement  of  logs 
by  water. 

Congress  has  protected  the  movement  of  loose  logs  on  the 
navigable  waters  under  its  jurisdiction  for  many  years  and  in 
some  statutes  has  provided  navigation  improvements  of  the 
waterways  of  the  United  States  when  the  sole  use  of  the  stream 
was  log  transportation.  By  an  amendment  to  the  River  and 
Harbor  Act  of  1899,  Congress  removed  a  restriction  on  the 
movement  of  loose  logs  on  the  navigable  waters  of  the  United 
States,  and  gave  its  consent  to  the  use  of  these  waters  for  this 
kind  of  commerce  when  the  principal  method  of  navigation  was 
the  movement  of  loose  timber,  logs,  and  sack  rafts.  The  Secre¬ 
tary  of  War,  as  authorized  by  Congress,  has  issued  numerous 
regulations  governing  the  use  of  such  streams  for  logging,  these 
regulations  having  the  force  and  effect  of  law.  Congress,  in 
authorizing  dams  in  navigable  waters,  has  frequently  required 
provision  to  be  made  for  the  passage  over,  by,  or  through  such 
dams  of  loose  logs  and  timber.  The  legislative  protection  af¬ 
forded  to  loose  logging  by  Congress  and  the  regulations  of  the 
Secretary  of  War  corroborate  the  contention  that  loose  logging 
is  an  accepted  mode  of  navigation  and  that  it  is  contemplated 
by  the  phrase  “transportation  of  property”  as  found  in  Section 
3  (8)  of  the  Federal  Power  Act. 

Even  though  logging  is  a  recognized  form  of  navigation,  the 
logging  use  of  a  stream  would  not  make  that  stream  a  navigable 
water  of  the  United  States  if  the  stream  either  by  itself  or  by 
uniting  with  other  waters  did  not  provide  a  highway  for  com¬ 
merce  between  the  States  or  with  foreign  countries.  Whether 
the  Sacandaga  River,  by  reason  of  its  connection  with  the  upper 
Hudson,  the  Glens  Falls  Feeder  Canal,  the  Champlain  Canal, 
and  the  lower  reaches  of  the  Hudson  was  and  is  a  highway  for 
such  commerce  are  questions  of  fact. 

The  record  in  this  case  shows  conclusively  that  the  Sacan¬ 
daga  River  was  used  from  at  least  Northville  to  its  mouth 
at  Hadley,  New  York,  over  a  75-year  period  for  the  transpor¬ 
tation  of  loose  logs  to  mills  in  the  Glens  Falls  area.  In  some 
of  the  years  of  record,  the  Sacandaga  River  supplied  the  greater 
share  of  the  logs  which  came  to  the  Glens  Falls  area  from  all 
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Hudson  River  sources.  The  major  part  of  all  timber  processed 
in  the  Glens  Falls  area  was  destined  for  downstream  points 
and,  in  fact,  lumber  barges  from  the  mills  in  the  area  trans¬ 
ported  sawed  lumber  in  considerable  quantities  as  far  down¬ 
stream  as  the  mouth  of  the  Hudson  River  in  the  New  York 
City  harbor.  From  these  facts  and  from  the  generally  recog¬ 
nized  limitations  of  local  consumption  of  the  great  quantities 
of  processed  logs  from  all  upper  Hudson  River  sources,  it  is 
logical,  reasonable,  and  proper  to  conclude,  as  the  Commission 
did,  that  the  Sacandaga  River  was  used  in  interstate  commerce. 
There  is  nothing  in  this  record  which  would  negate  or  tend  to 
negate  such  conclusion  derived  from  all  of  the  facts,  and  it  is 
in  accord  with  the  principles  which  must  guide  a  trier  of  fact. 

While  it  is  true  that  no  Sacandaga  log,  as  such,  was  trans¬ 
ported  to  any  point  farther  down  the  Hudson  River  than  the 
lowermost  mill  at  Thomson,  and  that  the  Sacandaga  logs  were 
processed  into  lumber  before  continuing  their  interstate  or 
foreign  journey,  the  interruption  caused  by  such  processing  was 
not  such  interruption  as  to  break  the  stream  or  flow  of  com¬ 
merce  between  the  points  on  the  Sacandaga  where  the  logs 
were  first  put  into  water  and  the  point  or  points  outside  the 
State  of  New  York  where  the  lumber  from  the  logs  reached 
an  ultimate  destination. 

The  further  fact  that  Sacandaga  River,  together  with  the 
connecting  waters  of  the  Hudson  River,  is  presently  suitable 
for  use  for  transportation  of  property  in  interstate  commerce 
makes  it  a  navigable  water  of  the  United  States  and  a  “navi¬ 
gable  water”  within  the  meaning  of  Section  3  (8).  Suitability 
for  use  in  interstate  commerce  is  established,  whether  inter¬ 
state  commercial  use  of  the  stream  has  been  conclusively 
proved  or  not,  when,  as  here,  the  evidence  shows  that  the 
stream  involved  has  been  used  extensively  at  least  for  intra¬ 
state  purposes,  and  that  it  connects  by  water  to  streams  and 
bodies  of  water  which  provide  an  avenue  by  which  it  could 
be  used  for  commerce  to  other  States  and  to  foreign  countries. 

Petitioner  must  obtain  license  authority  before  commencing 
the  construction  of  a  hydroelectric  power  project  on  the  Sacan¬ 
daga  River  at  Stewarts  Bridge.  The  order  of  the  Commission 
that  a  license  must  be  obtained  before  commencing  such  con- 
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etruction  is  in  accord  with  Section  23  (b)  of  the  Federal  Power 
Act  which  prohibits  construction  of  power  projects  in  the  navi¬ 
gable  waters  of  the  United  States  without  Federal  authority. 
Since  the  conclusion  of  the  Commission  with  respect  to  the 
navigable  status  of  the  Sacandaga  River  is  in  accordance  with 
law,  the  order  of  the  Commission  should  be  affirmed. 

ARGUMENT 

PartI 

The  logging  use  of  the  Sacandaga  River  shown  in  the  record 
brings  that  river  within  the  definition  of  “navigable  waters” 
in  Section  3  (8)  of  the  Act 

There  are  a  number  of  purely  legal  questions  raised  by  the 
Petitioner,  all  of  which  relate  to  the  scope  and  effect  of  Section 
3  (8)  of  the  Act.  However,  it  is  the  Petitioner’s  principal 
legal  contention  that  the  phrase  “transportation  of  property” 
in  Section  3  (8)  does  not  contemplate  the  use  of  a  waterway 
for  the  movement  of  loose  logs  (Pet.  Br.  36-53). 

The  Commission  did  not  include  in  its  decision  any  specific 
conclusion  on  this  naked  legal  proposition  but  its  decision 
was  based  upon  the  legal  premise  that  loose  log  movement  con¬ 
stitutes  a  recognized  method  of  navigation  and  that  the  com¬ 
merce  resultant  from  this  type  of  navigation  is  commerce  of 
a  type  contemplated  in  the  Commerce  Clause  of  the  Consti¬ 
tution,  when  shown  to  have  interstate  characteristics.11  It  is 
this  question  of  law,  which  Petitioner  asserts  is  raised  by  this 
legal  premise,  to  which  we  turn  first,  since  the  answers  to  all 
other  questions  of  fact  and  of  law  herein  are  dependent  upon  it. 

The  definition  of  “navigable  waters”  in  the  Federal  Power 
Act. — The  definition  of  navigable  waters  is  found  in  Section 
3  (8)  of  the  Act,  which  is  printed  in  the  appendix  to  Peti¬ 
tioner’s  brief  on  page  71.  From  a  reading  of  Ibis  section  it  can 

“Petitioner  makes  no  attempt  to  distinguish  between  “navigation”  and 
“commerce”,  and  it  Is  well  settled  that  the  word  “commerce”  used  In  the 
Constitution  comprehends  “and  has  been  always  understood  to  comprehend, 
navigation,  within  Its  meaning;  and  a  power  to  regulate  navigation  is  as 
expressly  granted  as  if  that  term  had  been  added  to  the  word  ‘commerce’.” 
Gibbons  v.  Ogden,  9  Wheat.  1, 190. 


13 

be  seen  that  Congress  has  by  law  classified  “navigable  waters” 
as  being  streams — 

(1)  which  either  in  their  natural  or  improved  condi¬ 
tion  *  *  *  are  used  for  the  transportation  of  per¬ 

sons  or  property  in  interstate  or  foreign  commerce,  or 

(2)  are  suitable  for  use  for  the  transportation  of  per¬ 
sons  or  property  in  interstate  or  foreign  commerce. 

The  definition  of  “navigable  waters”  also  encompasses  streams 
which  have  been  authorized  by  Congress  for  improvement  by 
the  United  States  or  which  have  been  recommended  to  Con¬ 
gress  for  improvement,  aspects  of  the  definition  which  are  not 
involved  in  this  case,  however. 

There  has  been  no  argument  advanced  by  Petitioner  that 
the  definition  of  “navigable  waters”  as  set  forth  in  the  Federal 
Power  Act  differs  in  any  respect  from  the  general  judicial  con¬ 
cept  of  what  constitutes  a  navigable  water  of  the  United  States 
and,  of  course,  that  definition  follows  the  decisions  of  the  Su¬ 
preme  Court  in  The  Daniel  Ball ,  10  Wall.  (77  U.  S.)  557,  and 
in  The  Montello ,  20  Wall.  (87  U.  S.)  430. 

The  Respondent’s  position  is  that  the  decisions  of  the  Fed¬ 
eral  courts  and  the  laws  of  Congress  point  inescapably  to  the 
conclusion  that  the  regular  movement  of  loose  logs  over  a 
watercourse  constitutes  navigation  of  a  kind  which  cannot  be 
distinguished  in  principle  from  the  movement  of  watercraft- 
used  for  the  transportation  of  persons.  The  body  of  the  law 
with  respect  to  navigation  in  general  is  found  in  decided  cases 
in  the  Federal  courts  which  arose  from  factual  controversies 
involving  water  transportation  by  boat,  or  in  some  of  the  cases, 
by  large  rafts,  rather  than  loose  logging.  From  this,  Petitioner 
argues  that  the  pronouncements  of  the  courts  with  respect 
to  navigation  and  navigability  may  only  be  applied  to  factual 
situations  where  the  water  use  is  boat  or  raft  use.  In  some  of 
the  cases  the  courts  speak  of  boating,  rafting,  and  logging  when 
discussing  navigability  in  general,  but  in  the  view  of  Petitioner, 
this  mention  of  logging  has  no  significance  whatever. 

Navigability  as  set  forth  by  the  Courts. — Of  particular  sig¬ 
nificance  is  the  case  of  Wisconsin  Public  Service  Corporation  v. 
Federal  Power  Commission,  3  F.  P.  C.  495;  147  F.  2d  743,  CCA 
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7;  cert.  den.  324  U.  S.  880,  sometimes  called  the  “Tomahawk” 
case.  That  case  is  significant  here  for  several  reasons:  (1) 
it  arose,  as  in  the  present  case,  from  a  declaration  of  intention 
filed  under  Section  23  (b)  of  the  Federal  Power  Act  by  a  power 
company;  (2)  the  only  significant  use  of  the  Wisconsin  River 
in  the  section  in  which  the  company  proposed  to  build  its  dam 
was  the  transportation  of  loose  logs  by  water;  (3)  the  decision 
of  the  reviewing  court  was  regarded  as  precedent  for  the  Com¬ 
mission’s  decision  in  this  matter  and  was  cited  as  precedent 
in  its  Opinion  now  being  reviewed;  and  (4)  Petitioner  has 
sought  to  distinguish  the  factual  situation  in  the  judicially 
reviewed  Wisconsin  River  decision  of  the  Commission  from  the 
facts  before  this  Court  in  the  present  case  (Pet.  Br.  38-43). 

The  Wisconsin  River  was  connected  with  the  Fox  River  by 
a  two-mile  canal  cut  through  the  divide  at  Portage,  as  referred 
to  by  the  Supreme  Court  in  The  Montello,  supra.  The  Peti¬ 
tioner  says  that  the  “Federal  government  appropriated  and 
expended  money  to  improve”  the  river  (Pet.  Br.  41).  This  is 
true,  but  it  should  also  be  noted  that  such  improvements  were 
limited  to  the  stretch  from  the  mouth  of  the  river  up  to  Portage 
(Mile  117)  and  that  this  was  the  only  section  used  for  through 
navigation  by  boats.  Both  the  Court  and  the  Commission 
found  the  river  to  be  navigable  throughout  its  entire  length,  428 
miles.  The  Tomahawk  dam,  the  subject  of  the  inquiry,  was 
to  be  built  at  Mile  330,  or  213  miles  above  Portage. 

Steamboats  operated  above  Portage  for  a  short  time  in  local 
runs  between  Stevens  Point  (Mile  233)  and  Mosinee  (Mile 
266)  and  between  Mosinee  and  Wausaw  (Mile  282).  There 
was  no  record  of  steamboats  operating  above  Wausau,  but 
pleasure  boats  ran  through  the  Dells  at  Kilboura  (Mile  138) 
on  sightseeing  trips.  (See  the  map  attached  as  Appendix  C 
to  this  brief.) 

Logs  were  cut  in  the  forests  along  the  banks  of  the  Wisconsin 
River  and  its  tributaries  and  driven  down  the  river  annually 
in  large  drives  to  mills  located  along  its  banks.  The  mill 
farthest  upstream  was  located  at  Merrill  (Mile  302),  some  28 
miles  below  Tomahawk  where  the  power  company  proposed  to 
construct  a  dam.  The  log  drives  ended  from  28  to  114  miles 
below  Tomahawk,  the  lowest  driving  point  on  the  river  being 
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at  Wisconsin  Rapids  (Mile  216).  After  the  logs  reached  the 
mills  they  were  cut  into  boards  from  which  rafts  were  formed 
for  the  final  part  of  the  downstream  journey.  Since  no  mills 
were  operated  upstream  from  Merrill,  there  were  no  rafts 
placed  in  the  river  above  that  point. 

Aside  from  a  couple  of  canoe  trips  and  the  rough  craft  accom¬ 
panying  the  log  drives,  the  only  navigation  in  the  river  up¬ 
stream  from  Merrill  was  loose  logging,  as  appears  clearly  both 
from  the  Commission’s  Opinion  (3  F.  P.  C.  495)  and  the  court’s 
analysis  of  the  evidence  (147  F.  2d  743,  748).  Neither  the 
Commission  nor  the  Circuit  Court  appears  to  have  attached 
any  significance  to  this  “boating”  above  Merrill.  We  do  not 
believe  the  Petitioner  would  suggest  that  the  “boat  navigation” 
past  the  Tomahawk  site  shown  in  the  record  would  provide 
any  basis  for  a  holding  of  navigability,  although  that  is  the 
implication  of  its  statement  with  respect  to  “boat”  navigation 
on  the  Wisconsin  River  (Pet.  Br.  41). 

When  the  Circuit  Court  reviewed  the  evidence  it  concluded: 

After  applying  the  tests  enumerated  in  the  cases  cited, 
we  believe  the  evidence  as  shown  by  this  record,  estab¬ 
lishes  a  long,  regular,  and  commercially  successful  use 
of  the  stream  for  the  transportation  of  logs  and  rafts, 
and  forms  a  reasonable  basis  in  law  for  the  conclusion 
that  the  Wisconsin  River  was  and  is  a  navigable  water 
of  the  United  States. 

It  is  asserted  that  since  the  logs  were  carried  down  and 
sold  and  delivered  to  saw  mills  as  far  down  as  Wisconsin 
Rapids,  but  not  beyond,  the  operations  were  purely 
intrastate  in  character.  We  find  no  merit  in  this  con¬ 
tention  (atp.  748). 

The  power  company  filed  a  petition  for  certiorari  in  the 
United  States  Supreme  Court,  stating  in  its  petition : 

Log  driving  was  conducted  on  the  upper  part  of  the  river 
where  Tomahawk  is  located,  to  points  as  far  downstream 
as  Wisconsin  Rapids,  216  miles  from  the  mouth  of  the 
river  *  *  *.  Rafts  of  lumber  were  brought  from, 
but  not  above,  Merrill  and  from  points  below  Mer¬ 
rill  down  the  Wisconsin  and  into  the  Mississippi 


16 


River  *  *  *.  No  lumber  was  rafted  past  Toma¬ 
hawk  (Case  No.  1286,  October  Term,  1944,  Pet.  for 
cert.p.  8). 

While  the  denial  of  certiorari  by  the  Supreme  Court  carries 
no  indication  of  the  grounds  leading  to  the  denial,  neverthe¬ 
less,  these  statements  by  the  Petitioner  in  that  case  correctly 
summarize  the  record  upon  which  both  the  Commission  and 
the  Circuit  Court  there  acted. 

The  decision  of  the  Court  in  the  Wisconsin  Public  Service 
Corporation  case  was  consistent  with  other  decisions  of  Fed¬ 
eral  courts  which  have  held  consistently  that  the  regular  use 
of  a  river  for  the  transportation  of  large  quantities  of  loose  logs 
over  a  long  period  is  clearly  sufficient  to  establish  navigability. 
The  fact  that  boats  or  rafts  have  also  figured  to  a  greater  or 
lesser  extent  in  the  factual  situations  which  have  given  rise  to 
some  of  the  decided  Federal  cases  does  not  in  any  way  limit 
the  scope  or  applicability  of  the  decisions  in  those  cases  to  the 
factual  situation  presented  here.  To  attach  no  significance  to 
the  judicial  mention  of  logging  as  a  form  of  commerce  would 
be  to  unreasonably  constrict  the  force  of  court  decisions.  A 
few  examples  will  suffice: 

Sands  v.  Manistee  River  Improvement  Company,  123  U.  S. 
288,  involved  the  collection  of  tolls  by  a  river  improvement 
company  from  Sands.  The  improvements  to  this  wholly  in¬ 
trastate  stream  consisted  of  the  removal  of  obstacles  to  the 
floating  of  logs  and  lumber  down  the  stream.  During  the 
years  1879-1881  defendant  had  floated  down  the  river 
78,711,000  feet  of  logs,  board  measure.  The  Court,  finding 
that  the  exaction  of  tolls  by  the  improvement  company  was 
just,  pointed  out  that  the  company  had  acted  under  State  au¬ 
thority  and  said  (p.  295) : 

The  Manistee  River  is  wholly  within  the  limits  of 
Michigan.  The  State,  therefore,  can  authorize  any  im¬ 
provement  which  in  its  judgment  will  enhance  its  value 
as  a  means  of  transportation  from  one  part  of  the  State 
to  another.  The  internal  commerce  of  a  State — that  is, 
the  commerce  which  is  wholly  confined  within  its 
limits — is  as  much  under  its  control  as  foreign  or  inter- 
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state  commerce  is  under  the  control  of  the  general  gov¬ 
ernment;  and  to  encourage  the  growth  of  this  commerce 
and  render  it  safe,  the  States  may  provide  for  the  re¬ 
moval  of  obstructions  from  their  rivers  and  harbors,  and 
deepen  their  channels,  and  improve  them  in  other  ways, 
if,  as  it  said  in  County  of  Mobile  v.  Kimball,  the  free 
navigation  of  those  waters  under  the  laws  of  the  United 
States,  is  not  impaired,  or  any  system  for  the  improve¬ 
ment  of  their  navigation  provided  by  the  general  gov¬ 
ernment  is  not  defeated,  102  U.  S.  691,  69  #  *  *  “ 

Here  the  Supreme  Court  spoke  of  the  commerce  carried  on  by 
“navigation”  but  the  only  navigation  before  it  consisted  of  the 
floating  of  logs  and  lumber.  No  boats  were  involved. 

In  St.  Anthony  Falls  Water  Power  Company  v.  St.  Paul 
Water  Commissioners,  168  U.  S.  349,  the  Supreme  Court  said 
(p.  359) : 

Preliminarily,  it  may  be  said  that  the  Mississippi  River 
at  the  point  in  question  is  a  navigable  stream.  In  order 
to  be  navigable,  it  is  not  necessary  that  it  should  be 
deep  enough  to  admit  the  passage  of  boats  at  all  por¬ 
tions  of  the  stream.  One  witness  for  the  plaintiffs  in 
error  said  that  in  its  natural  state  the  river  at  this  point 
was  not  navigable  at  ordinary  stages  of  the  water  for 
half  a  mile  below  St.  Anthony  Falls,  and  in  its  natural 
state  it  was  not  navigable  immediately  above  the  falls, 
but  that  it  was  navigable  in  its  natural  state  above 
Nicollet  Island.  He  also  stated  that  when  he  said  the 
Mississippi  River  was  not  navigable  at  these  falls  he 
meant  that  it  was  not  navigable  for  boats;  that  boats 
could  not  go  up  and  down  in  its  natural  condition;  that 
it  was  always  used  for  logs  with  chutes  that  are  arti- 
fically  prepared.  It  was  navigable  below  the  rapids  and 
navigable  above  the  rapids,  and  that  the  dam  made  it  so. 
It  was  navigable  above  the  rapids  for  the  purpose  of 
running  shallow  boats  and  for  floating  logs.  What  is 
said  hereafter  in  regard  to  the  river  is  based  upon  the 


”  Emphasis  in  quotations  is  supplied  throughout  this  brief. 
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really  unquestionable  fact  that  it  is  a  navigable  river  at 
all  points  referred  to  in  these  records. 

Is  this  not  a  clear-cut  pronouncement  by  the  highest  court  that 
a  river  may  be  a  navigable  water  of  the  United  States  when 
shown  to  be  used  for  the  floating  of  logs,  even  though  “shallow 
boats”  are  also  mentioned? 

And  finally  there  is  a  significant  statement  in  United  States 
v.  Appalachian  Electric  Power  Company ,  311  U.  S.  377  by  Mr. 
Justice  Eeed  (p.  405) : 

It  is  obvious  that  the  uses  to  which  streams  may  be  put 
vary  from  the  carriage  of  ocean  liners  to  the  floating  out 
of  logs  (citing  The  Montello,  20  Wall.  430, 441 )  *  *  *. 

Other  decisions  in  which  the  Federal  courts  have  included 
statements  which  point  inescapably  to  the  conclusion  that  the 
movement  of  logs  by  water  constitutes  an  acceptable  form  of 
commercial  transportation  are  Heerman  v.  Beef  Slough  Mfg., 
etc.  Co.,  1  Fed.  145,  Cir.  C.,  W.  D.  Wise.,  1880 ;  United  States  v. 
Marthinson,  53  Fed.  765,  D.  C.  E.  D.  S.  C.,  1893.  Cf.  Pigeon 
River  Co.  v.  Cox  Co.,  291  U.  S.  138,  159;  Pound  v.  Turck,  95 
U.  S.  459, 464.  Champlain  Realty  Co.  v.  Brattleboro,  260  U.  S. 
366,  373;  Hughes  Brothers  Timber  Company  v.  Minnesota, 
272  U.  S.  465. 

State  court  decisions  which  treat  the  movement  of  logs  by 
water  as  navigation  may  be  cited  almost  without  end13  al- 

n  Blackman  v.  Mauldin,  164  Ala.  337,  51  So.  23;  Central  Clay  Drainage 
District  v.  Booser,  143  Ark.  IS,  219  S.  W.  336,  9  ALE  1021;  People  v.  Elk 
River  M.  d  L.  Co.,  107  CaL  221 ;  Bucki  v.  Cone,  25  Fla.  1 ;  Idaho  Northern  R. 
Co.  v.  Post  Falls  Lumber  d  Mfg.  Co.,  20  Idaho  695,  119  Pac.  109S ;  Hurst  v. 
Dana,  86  Kan.  947 ;  Floyd  County  v.  Allen,  190  Ky.  532 ;  Broicn  v.  Chadboume, 
31  Me.  9;  French  v.  Connecticut  River  Lumber  Co.,  145  Mass.  261,  14  N.  E. 
113;  Grand  Rapids  v.  Powers,  S9  Mich.  94,  50  X.  W.  661,  2S  A  SR  276,  14 
LRA  498;  Moore  v.  Sanbome,  et  al.,  2  Mich.  520;  Collins  v.  Gerhardt,  237 
Mich.  38,  211  X.  W.  115 ;  Swanson  v.  Miss.,  etc. ' River  Boom  Co.,  42  Minn. 
532,  7  LRA  673 ;  Minnesota  Carnal  d  Power  Co.  v.  Koochiching  Co.,  97  Minn. 
429;  Smith  d  Hambrick  v.  Fonda,  64  Miss.  551;  State  v.  Wright,  201  Mo. 
App.  92,  208  S.  W.  149 ;  Lumber  Co.  v.  Olcott  Falls  Co.,  65  X.  H.  290,  21  Atl. 
1000;  Morgan  v.  King,  35  N.  Y.  454;  Commissioners  of  Burke  County  v. 
Catawba  Lumber  Co.,  116  N.  C.  731,  21  S.  E.  941 ;  Bissel  v.  Olson,  26  N.  Dak. 
60 ;  Hickok  v.  Hjine,  23  Ohio  523 ;  Kamm  v.  Normand,  50  Ore.  9,  91  Pac.  448 ; 
Dalrymple  v.  Mead,  1  Grant  197  (Penna.) ;  Manigault  v.  S.  M.  Ward  d  Co., 
123  Fed.  707 ;  Miller  v.  State,  124  Tenn.  293;  Orange  Lumber  Co.  v.  Thomp- 
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though,  of  course,  a  holding  of  navigability  under  State  law 
is  not  determinative  of  navigability  under  Federal  law.  There 
are  decisions  to  the  effect  that  the  tests  of  navigability  applied 
by  courts  of  the  United  States  cannot  be  distinguished  from  the 
tests  of  navigability  applied  by  high  State  courts,  although  this 
has  not  always  been  true.  Similarity  of  Federal  and  State 
judicial  criteria  of  navigability  was  noted  by  a  Federal  District 
Judge  in  his  decision  involving  the  Pine  River,  an  intrastate 
stream  in  Michigan  which  had  never  been  navigable  for  boats 
for  commercial  purposes  but  which  had  been  used  for  thirty 
or  forty  years  extensively  for  floating  logs  to  various  mills  along 
its  course,  Ne-Bo-Shone  Association  v.  Hogarth,  7  F.  Supp.  885, 
D.  C.  W.  D.  Mich.  S.  D.  (1934),  aff.  81 F.  2d  70. 

On  July  11, 1949,  the  United  States  Court  of  Claims  had  oc¬ 
casion  to  review  the  general  subject  of  navigability  in  its  de¬ 
cision  in  the  case  of  Iowa-Wisconsin  Bridge  Co.  et  al .  v.  United 
States,  84  F.  Supp.  852,  and  its  decision  contains  the  following 
pertinent  observation  (p.  866) : 

It  is  not  the  fact  that  the  tide  ebbs  and  flows  in  a 
stream,  nor  is  it  a  matter  of  depth  and  width,  uninter¬ 
rupted  course  or  free  channel  or  year-round  floatability 
which  alone,  or  in  combination,  make  a  stream  a  public 
highway.  The  stream  must  be  accessible  to  the  public 
as  a  means  of  carrying  on  the  trade  or  commerce  of  the 
country  surrounding.  Thus  in  logging  communities, 
streams  which  are  capable  of  floating  logs  on  their  way 
to  the  mills  have  been  held  to  be  navigable  waters  al¬ 
though  actual  boating  on  them  would,  for  the  most  part, 
have  been  impossible. 

While  these  observations  by  the  Court  of  Claims  are  not  sug¬ 
gested  as  determinative,  they  do  epitomize  the  tenor  of  Federal 
decisions  on  the  subject  of  log  driving  as  navigation. 

son,  59  Tex.  Civ.  App.,  562,  126  S.  W.  604 ;  State  v.  Rolio,  71  Utah  91 ;  Bout- 
weU  v.  Champlain  Realty  Co.,  S9  Vt  80,  94  Atl.  108,  Ann.  Cas.  1918-A,  726 ; 
Hot  Springs  Lumber  <£  Mfg.  Co.  v.  Revercomb,  110  Va.  240 ;  Drainage  District 
No.  S  v.  Machie8  MiU  Co.,  104  Wash.  493,  177  Pac.  326 :  Gaston  v.  Mace,  33 
W.  Va.  14 ;  Harrington  v.  Edwards,  17  Wis.  604.  See  also  notes  in  39  ALR 
494, 41  ALR  377,  67  ALR  824,  841. 
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Loose  logging  is  a  form  of  navigation  protected  by  Con¬ 
gress. — Not  only  do  judicial  criteria  embrace  loose  logging  as 
navigation  and  commerce,  but  many  enactments  by  Congress 
specifically  making  provision  for  the  improvement  and  pro¬ 
tection  of  this  particular  type  of  navigation  corroborate  our 
contention  that  loose  logging  is  covered  by  the  phrase  “trans¬ 
portation  of  property”  in  Section  3  (8)  of  the  Federal  Power 
Act. 

In  the  River  and  Harbor  Acts  of  1879  and  1882  (20  Stat. 
363  ;  22  Stat.  191)  Congress,  among  other  things,  authorized 
the  continued  navigation  improvement  of  the  Chippewa  River, 
a  navigable  water  of  the  United  States  in  Wisconsin,  but  pro¬ 
vided  in  both  of  these  Acts  that  nothing  should  be  done  which 
would  directly  or  indirectly  prevent,  interfere  with,  or  obstruct 
the  free  use  of  that  river  for  the  “floating,  guiding,  or  sheering 
of  loose  logs.” 

In  the  River  and  Harbor  Act  of  1879  Congress  also  appro¬ 
priated  $10,000  to  build  a  sluice-way  through  the  public  works 
at  St.  Anthony’s  Falls,  on  the  Mississippi  River  in  Minnesota. 
This  sluice-way  was  provided  by  the  Federal  Government  for 
the  benefit  of  the  logging  companies  using  the  river,  and  also 
to  protect  the  crest  of  the  falls,  which  had  been  covered  by  an 
apron  of  planked  timber.  However,  some  logging  companies 
Refused  to  use  the  Government’s  facilities  and  sent  logs  over 
the  crest  of  the  dam  thereby  injuring  and  destroying  sections 
of  the  wooden  apron.  The  United  States  sought  an  injunc¬ 
tion  against  the  offenders,  United  States  v.  The  Mississippi  & 
Rum  River  Boom  Co.,  3  Fed.  548,  Cir.  Ct.,  D.  Minn.,  (1880). 
The  Court  reviewed  the  facts  of  the  controversy  and  ordered 
the  defendants  to  keep  their  logs  from  going  over  the  falls 
and  to  use  the  sluice-way  if  the  logs  were  designed  to  be  trans¬ 
ported  below  the  falls.  The  Court  said: 

The  Mississippi  River,  for  a  long  distance  above  the 
falls  of  St.  Anthony,  is  chiefly  valuable  as  an  outlet  to 
market  for  logs  and  lumber.  This  branch  of  commerce 
has  been  developed  and  fostered  by  the  state  of  Minne¬ 
sota,  and  is  a  source  of  great  wealth.  The  use  of  the 
river  as  a  highway  for  such  purposes  is  a  right  common 
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to  all,  subject  to  be  regulated  and  controlled  by  the  fed¬ 
eral  government  *  *  *. 

The  government  of  the  United  States,  in  the  interest 
of  this  commercial  enterprise,  inaugurated  a  system  of 
public  improvements  at  the  falls  of  St.  Anthony,  and 
annual  appropriations  are  made  in  the  river  and  harbor 
bill  by  congress,  and  expended  under  the  direction  of 
the  secretary  of  war.  *  *  *  The  plan  suggested  by 
the  engineering  officers  in  charge  was  *  *  *  to 
facilitate  the  passage  of  logs  from  above  the  falls  to  the 
river  below. 

These  improvements  were  made  to  protect  this 
branch  of  commerce,  which,  in  the  opinion  of  congress, 
required  the  preservation  of  the  falls,  and  whether  the 
expenditure  of  money  appropriated  is  judicious  or 
whether  the  improvements  have  proved  a  benefit  to 
private  persons,  is  of  no  importance. 

*  *  *  The  authority  to  make  these  improvements 

cannot  be  doubted.  The  general  control,  protection,  and 
improvement  of  the  navigable  rivers  of  the  United 
States,  in  the  interest  of  commerce,  are  within  the  con¬ 
stitutional  jurisdiction  of  congress  (at  pp.  550-551). 

The  Court  recognized  that  this  improvement  of  navigation  pro¬ 
vided  for  by  Congress  at  St.  Anthony  Falls  was  intended  solely 
for  the  improvement  of  logging  navigation. 

There  are  many  acts  of  Congress  permitting  the  erection  of 
dams  on  the  navigable  waters  of  the  United  States  but  with 
the  provision  that  the  dam  works  be  so  designed  to  pass  logs, 
timber,  and  lumber  around,  through,  or  over  the  dam  without 
unreasonable  delay  or  hindrance  and  without  tolls  or  charges.14 

14  Mississippi  River  at  St.  Cloud,  23  Stat  154 ;  Mississippi  River  at  Little 
Falls,  24  Stat  123 ;  Missouri  River  above  Fort  Benton,  28  Stat  91 ;  Missis¬ 
sippi  B|iver  near  Minneapolis,  30  Stat  253;  Rainy  Lake  River,  Minnesota, 
30  Stat.  398;  Mississippi  River  at  Grand  Rapids,  30  Stat.  904;  St  Croix 
River,  Wisconsin,  32  Stat.  802;  Mississippi  River  at  Sauk  Rapids,  33  Stat 
52;  33  Stat  723;  Mississippi  River  (Wright  County,  Minn.),  33  Stat  66; 
Mississippi  River  (Steams  County,  Minn.),  33  Stat  295;  Missouri  River, 
Montana,  33  Stat.  570;  Mississippi  River,  Bemidji,  33  Stat  1043;  Pea  River, 
Coffee  County,  Alabama,  34  Stat  18;  Choctawhatchee  River,  Dale  County, 
Alabama,  34  Stat.  102 ;  St.  Joseph  River,  Berrien  County,  Mo.,  34  Stat  102 ; 
Missouri  River  near  Helena,  34  Stat.  Ill ;  Pend  d’Orielle  River,  Wash.,  34 
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Congress  has  even  authorized  a  private  company  to  enter  upon 
and  improve  a  navigable  water  of  the  United  States  for  the 
purpose  of  making  the  river  “navigable  for  floating  logs.”  In 
the  Act  of  March  3, 1901  (31  Stat.  1455)  the  Pigeon  River  Im¬ 
provement  Slide  and  Boom  Company  was  authorized  to  enter 
upon  and  improve  the  Pigeon  River  in  Minnesota  for  that  sole 
purpose.  This  Act  also  provided  that  the  river,  after  such 
improvement,  should  be  open  at  all  times  to  the  free  passage 
of  all  timber  cut  from  the  Grand  Portage  Indian  Reservation 
and  to  the  passage  of  all  other  timber  for  a  reasonable  charge. 

Section  15  of  the  River  and  Harbor  Act  of  March  3,  1899 
'  (30  Stat.  1151)  contained  a  prohibition  against  floating  loose 
timber  and  logs  in  streams  or  channels  actually  navigated  by 
steamboats,  but  on  May  9, 1900  (31  Stat.  172)  Congress  elim¬ 
inated  from  the  prohibition  contained  in  the  1899  Act  “any 
navigable  river  or  waterway  of  the  United  States  or  any  part 
thereof  whereon  the  floating  of  loose  timber  and  logs  and  sack 
rafts  of  timber  and  logs  is  the  principal  method  of  navigation” 
The  1900  Act  further  provided  that  the  Secretary  of  War  could 
prescribe  rules  and  regulations  to  govern  and  regulate  the  float¬ 
ing  of  loose  timber  and  other  methods  of  navigation  on  streams 
and  waterways  used  principally  for  loose  log  flotation,  and  that 
such  rules  and  regulations  when  validly  prescribed  would  have 
the  effect  of  law. 

Regulations  promulgated  by  the  Secretary  of  War  under  this 
and  other  navigation  laws  prohibit  the  passage  of  loose  logs 
down  certain  rivers,  prescribe  the  maximum  number  of  logs  in 
single  drives,  the  time  interval  between  drives,  the  manner  of 
sluicing  logs  in  certain  rivers,  the  months  when  logging  in  other 
streams  is  permitted,  and  otherwise  control  details  of  logging 
operations.18 

Stat.  205 ;  Mississippi  River  at  Monticello,  34  Stat.  264 ;  Mississippi  River  at 
Clearwater,  34  Stat  266 ;  Crow  Wing  River,  Minn.,  34  Stat  296 ;  Mississippi 
River,  Steams  County,  Minn.,  34  Stat  537;  Mississippi  River,  Morrison 
County,  Minn.,  34  Stat  209,  34  Stat  1219. 

*  Title  33,  Code  of  Federal  Regulations :  5  207.160  (f )  Waterways  tribu¬ 
tary  to  Atlantic  Ocean  south  of  Chesapeake  Bay  and  tributary  to  Gulf  of 
Mexico  and  south  of  St  Marks,  Florida;  § 207.270,  Tallahatchie  River, 
Mississippi ;  §  207.290,  Current  River  above  Van  Buren,  Missouri ;  $  207.330, 
Mississippi  River  between  Winnibigoshish  and  Pokegama  dams.  Leech 
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These  statutes  and  regulations  further  demonstrate  that 
loose  logging  is  an  ordinary  and  customary  mode  of  trade  and 
travel  on  water  (The  Daniel  Ball,  supra,  at  p.  563)  and  is  a 
method  of  navigation  which  should  be  recognized  by  this  Court 
for  the  purpose  of  determining  the  status  of  the  Sacandaga 
River  as  a  navigable  water  of  the  United  States  within  the 
terms  of  Section  3  (8)  of  the  Federal  Power  Act. 

Pabt  II 

Interstate  movement  is  shown  in  this  record 
The  Commission  had  this  to  say  on  the  interstate  movement: 

The  evidence  in  this  record  shows  that  the  consider¬ 
able  quantities  of  timber  which  passed  annually  down 
the  Sacandaga  River  were  invariably  commingled  with 
similar  timber  from  other  tributaries  of  the  Hudson 
River  at  the  boom  in  Glens  Falls.  By  the  time  the 
Sacandaga  logs  reached  the  boom  they  had  lost  much 
of  their  identity  as  being  from  any  particular  stream,  and 
after  having  been  processed  into  boards  became  indis¬ 
tinguishable  as  to  source.  The  lumber  processed  from 
the  thousands  of  logs  received  at  this  boom  was  sent  on 
down  the  Glens  Falls  Feeder  Canal  and  the  canalized 
Hudson  River,  both  admittedly  navigable  waterways, 
to  the  large  wholesale  lumber  markets  in  Albany  and 
New  York  City.  Upper  New  York  State  was  even  more 
sparsely  populated  then  than  it  is  now,  and  local  con¬ 
sumption  of  this  great  annual  timber  harvest  was  negli¬ 
gible  (App.  117-118). 

The  Commission  noted  in  this  connection  that  lumber  barges 
of  the  Finch  Pruyn  Company  were  sent  from  its  mill  at  Glens 
Falls  to  New  York  City.  The  Commission  concluded,  as  a 
fact,  that  some  of  the  cut  boards  leaving  the  Glens  Falls  area 
must  have  gone  into  interstate  commerce: 

River  between  outlet  of  Leech  Lake  and  Mississippi  River  and  Pokegama 
Reservoir,  Minnesota ;  §  207.350,  St.  Croix  River,  Wisconsin  and  Minnesota ; 
§ 207.360,  Rainy  River,  Minnesota;  § 207.370,  Big  Fork  River,  Minnesota; 
§  207.380,  Red  Lake  River,  Minnesota ;  8  207.680,  CoquiUe  River,  Oregon ; 
§  207.720,  Wlllapa  Bay  and  tributaries,  Washington ;  8  207.730,  Grays  Harbor 
and  tributaries,  Washington. 
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While  it  is  true  that  it  would  be  impossible  to  find  as 
a  fact  that  all  lumber  processed  from  Sacandaga  logs 
eventually  reached  out-of-State  points,  it  would  be 
highly  illogical  also  to  find  as  a  fact  that  no  Sacandaga 
lumber  passed  into  interstate  commerce,  which  would 
be  the  practical  effect  of  a  finding  that  the  Sacandaga 
is  not  navigable  in  interstate  commerce.  In  determin¬ 
ing  as  a  fact  the  existence  of  interstate  commerce,  courts 
have  not  employed  the  extreme  particularity  apparently 
considered  as  essential  by  the  presiding  examiner  even 
in  those  cases  where  intrastate  markets  tapped  the  flow 
of  products  in  varying  degrees.  We  are  satisfied  that 
where  forest  products  comprising  a  large  fungible  mass 
are  shown  to  have  moved  annually  along  well-defined 
paths  in  a  stream  or  flow  of  commerce  to  wholesale 
markets  serving  several  States,  as  shown  here,  there  is 
a  presumption  of  interstate  commerce  raised  which  at¬ 
taches  to  all  of  the  substantial  components  of  the  mass. 
The  only  outlet  for  the  bulk  of  the  forest  products  proc¬ 
essed  at  the  Glens  Falls  area  mills  was  along  the  estab¬ 
lished  channels  of  commerce,  which,  in  the  areas  of 
which  we  are  speaking,  led  inevitably  to  interstate 
trade  (App.  118). 

1  The  Big  Boom  at  Glens  Falls  was  merely  the  detaining  place 
for  logs  cut  upstream  along  the  Hudson  and  Sacandaga  Rivers. 
Obviously,  the  logs  could  not  and  did  not  remain  permanently 
in  the  boom.  Some  were  taken  out  of  the  river  by  the  Morgan 
Company,  which  was  reported  in  1871  as  cutting  15  million 
feet  annually  (App.  322),  others  by  Finch  Pruyn  Company, 
and  still  others  went  via  the  Feeder  Canal  and  down  the 
Hudson  River  to  Fort  Edward  and  to  Thomson’s  mill,  some 
miles  below  Fort  Edward.  None  of  these  mills  interrupted 
more  than  temporarily  the  continuous  journey  of  the  lumber 
from  the  forests  to  the  ultimate  users.  The  record  shows 
that  from  the  close  of  the  Civil  War  to  the  end  of  the  nine¬ 
teenth  century  the  processing  of  lumber  in  the  mills  near  Glens 
Falls  was  at  its  peak,  although  from  1851  to  1865  and  from 
1895  to  1926  the  amounts  of  lumber  handled  by  these  milk 
were  likewise  substantial.  We  have  put  into  graphic  form 
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as  Appendix  A  to  this  brief  the  data  shown  on  Exs.  58  and 
89,  the  records  of  the  Hudson  River  Drive  Association  and 
the  Fifth  Annual  Report  of  the  Commissioners  of  Fisheries, 
Game,  and  Forests  of  the  State  of  New  York,  respectively. 

From  1865  to  1894  the  mill  output  during  four  of  the  five- 
year  periods  in  the  group  so  analyzed  was  considerably  over 
600  million  board  feet,  and  for  the  other  two  five-year  periods 
was  only  slight  under  600  million  board  feet  every  five  years. 
The  Sacandaga  was  claimed  to  outrank  the  upper  Hudson  “in 
the  number  of  logs  driven  down  its  course,”  according  to  an 
exhibit  submitted  in  evidence  by  the  Petitioner.1*  The  only 
period  for  which  the  record  gives  a  break-down  in  the  timber 
output  between  the  Sacandaga  and  upper  Hudson  watersheds 
is  reported  in  the  Glens  Falls  area  for  the  years  1890  to  1926. 
During  the  first  ten  years  of  this  period,  1890-1899,  the  statis¬ 
tics  from  the  two  sources,  the  Hudson  River  Drive  Associa¬ 
tion  and  the  State  Commissioners,  although  not  identical,  are 
in  substantial  agreement,  as  shown  on  Appendix  A  to  our  brief. 

The  dispute  here  is  not  over  the  facts  of  record  but  the  Peti¬ 
tioner  says  that  the  Commission  was  not  justified  in  its  infer¬ 
ence  that  as  a  matter  of  fact  some  of  the  lumber  from  the 
Sacandaga  watershed  moved  in  interstate  commerce.  While 
this  is  a  factual  conclusion,  the  Petitioner  argues  that  there  is 
no  substantial  evidence  to  support  such  a  finding  (Pet.  Br. 
26-28,  53-61). 

As  we  have  just  shown,  the  small  communities  in  the  Glens 
Falls  area  could  not  have  used  the  large  quantities  of  lumber 
brought  down  the  Sacandaga  and  upper  Hudson  Rivers,  and 
the  Commission  was  justified  in  reaching  its  conclusion  as  to 
the  relationship  between  this  lumber  movement  and  the  chan¬ 
nels  of  interstate  trade.  Furthermore,  there  is  ample  judi¬ 
cial  precedent  for  the  reasoning  of  the  Commission  and  the 
inferences  which  it  drew.17 

5*H.  R.  Misc.  Doc.  No.  42,  Part  16,  47th  Cong.,  2d  Sess.  (1885),  p.  44 
(App.  271). 

"  Even  in  criminal  cases,  where  standards  of  proof  are  high,  the  Supreme 
Court  has  sustained  a  conviction  of  conspiracy  to  violate  the  Emergency 
Price  Control  Act  where  certain  of  the  essential  elements  were  based  upon 
“obvious  inference”  and  the  evidence  on  certain  aspects  was  “entirely  cir¬ 
cumstantial.”  See  Blumenthal  v.  United  States,  332  U.  S.  539. 
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For  example,  in  the  case  of  National  Labor  Relations  Board 
v.  Link  Belt  Co.,  311  U.  S.  584,  the  same  process  of  inferring 
a  fact  from  other  established  facts  was  upheld  by  the  Supreme 
Court,  notwithstanding  a  contrary  ruling  by  a  Court  of  Ap¬ 
peals.  The  order  of  the  Labor  Board,  among  other  things,  re¬ 
quired  the  employer  to  cease  and  desist  from  dominating  or 
interfering  with  a  labor  organization.  Unless  the  Board  was 
justified  in  finding  as  a  fact  that  the  employer  had  dominated 
and  interfered  with  the  organization,  its  order  could  not  be 
supported  and  it  was  conceded  that  there  was  no  direct  evidence 
of  such  domination  or  interference,  which  had  to  be  inferred 
from  other  basic  facts  which  were  in  themselves  inconclusive. 
Enforcement  of  the  order  of  the  Labor  Board  was  refused  by 
the  Court  of  Appeals  for  the  Seventh  Circuit  because  it  was 
not  “supported  by  evidence”  (110  F.  2d  506). 

The  Supreme  Court  found  that  certain  aspects  of  the  cir¬ 
cumstances  made  it  impossible  to  find  certain  important  ele¬ 
ments,  pointing  out  that  the  conclusion  that  the  choice  of  the 
employees  was  restrained  by  the  employer’s  interference  (p. 
588): 

must  of  necessity  be  based  upon  the  existence  of  con¬ 
ditions  or  circumstances  which  the  employer  created  or 
for  which  he  was  fairly  responsible  and  as  a  result  of 
which  it  may  reasonably  be  inferred  that  the  employees 
did  not  have  that  complete  and  unfettered  freedom  of 
choice  which  the  Act  contemplates.  Here  no  one  fact 
is  conclusive.  But  the  whole  congeries  of  facts  before 
the  Board  supports  its  findings. 

It  is  clear  from  a  reading  of  this  case  that  the  Board  acted 
on  circumstantial  evidence  and  drew  certain  inferences  of  fact 
from  other  proved  facts.  The  Supreme  Court  recognized  that 
the  Board  was  faced  with  the  need  to  appraise  “imponderables” 
and  found  that  it  was  entitled  to  do  so.  This  statement  of 
the  Supreme  Court  is  particularly  pertinent  (pp.  596-597) : 

The  court  below  was  unable  to  find  any  evidence  from 
which  it  could  be  inferred  that  the  employees  did  not, 
with  complete  independence  and  freedom  from  domina¬ 
tion,  interference  or  support  of  the  employer,  form  their 


27 


own  union.  But  we  are  of  the  opinion  that  the  Court 
of  Appeals  in  reaching  that  conclusion  substituted  its 
own  judgment  on  disputed  facts  for  the  Board’s  judg¬ 
ment — a  power  which  has  been  denied  it  by  the  Con¬ 
gress.  Sec.  10  (e)  provides  that  the  “findings  of  the 
Board  as  to  the  facts,  if  supported  by  evidence,  shall 
be  conclusive”.  As  we  stated  in  National  Labor  Re¬ 
lations  Board  v.  Waterman  Steamship  Corp.,  supra ,  at 
pp.  208-209:  “*  *  *  Congress  has  left  questions  of 
law  which  arise  before  the  Board — but  not  more — ulti¬ 
mately  to  the  traditional  review  of  the  judiciary.  Not 
by  accident,  but  in  line  with  a  general  policy,  Congress 
has  deemed  it  wise  to  entrust  the  findings  of  facts  to 
these  specialized  agencies.  It  is  essential  that  courts 
regard  this  division  of  responsibility  which  Congress  as 
a  matter  of  policy  has  embodied  in  the  very  statute 
from  which  the  Court  of  Appeals  derived  its  jurisdiction 
to  act.”  Congress  entrusted  the  Board,  not  the  courts, 
with  the  power  to  draw  inferences  from  the  facts. 
National  Labor  Relations  Board  v.  Pennsylvania  Grey¬ 
hound  Lines,  303  U.  S.  261,  271;  National  Labor  Re¬ 
lations  Board  v.  Falk  Corp.,  308  U.  S.  453,  461. 

Section  313  (b)  of  the  Federal  Power  Act,  under  which  the 
Respondent  Commission  is  proceeding  in  the  present  case,  pro¬ 
vides  that  “the  finding  of  the  Commission  as  to  the  facts,  if 
supported  by  substantial  evidence  shall  be  conclusive,”  the 
same  provision  as  appears  in  Section  10  (e)  of  the  National 
Labor  Relations  Act  under  which  the  Labor  Board  was  upheld 
in  the  Link  Belt  case. 

It  would  be  well,  in  passing,  to  note  that  whether  the  unas- 
certainable  quantity  of  Sacandaga  lumber  which  passed  into 
interstate  commerce  was  great  or  small,  the  principle  remains 
the  same.  If  only  one  percent  of  the  boards  from  the  millions 
of  boards  processed  from  the  water-borne  Sacandaga  logs 
passed  into  interstate  commerce,  the  picture  is  complete  juris- 
dictionally  speaking.  In  Mabee  v.  White  Plains  Publishing 
Company,  327  U.  S.  178,  a  newspaper  publisher  in  White  Plains, 
New  York,  published  a  newspaper  with  a  daily  circulation  of 
from  9,000  to  10,000  copies,  practically  all  of  which  was  local. 
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"But  about  one-half  of  one  percent  was  regularly  out-of-state” 
(about  45  copies  daily).  The  appellate  court  had  applied  the 
nnfLTim  de  minimis  to  exclude  the  publisher  from  the  provisions 
of  the  Fair  Labor  Standards  Act  of  1938  (52  Stat.  1069),  legis¬ 
lation  by  Congress  dependent  upon  interstate  commerce  for 
its  application.  The  Supreme  Court  found  that  the  Act  ap¬ 
plied  to  this  publisher  saying  that  “Congress  has  made  no  dis¬ 
tinction  on  the  basis  of  volume  of  business.” 

Of  course  the  Fair  Labor  Standards  Act  is  not  dependent 
upon  any  particular  volume  of  business  for  its  application,  nor 
is  the  application  here  of  the  rule  of  navigability  in  interstate 
commerce  dependent  upon  the  percentage  of  property  which 
may  have  been  transported  in  interstate  commerce  out  of  the 
large  mass  known  to  have  been  transported  on  the  river.  In 
the  facts  of  this  case,  if  only  “one-half  of  one  percent”  of  the 
established  number  of  logs  which  came  to  the  Glens  Falls  boom 
from  the  Sacandaga  River  found  their  way  into  interstate  com¬ 
merce  in  the  form  of  sawed  lumber,  it  would  mean  that  during 
the  period  1890-1894,  for  example,  at  least  five  million  board 
feet  of  lumber  passed  into  interstate  commerce,  or  an  average 
of  more  than  a  million  board  feet  per  year  for  the  five-year 
period,  a  sufficient  quantity  to  make  the  de  minimis  rule 
inapplicable. 

1  As  pointed  out  by  Prof.  Edmund  M.  Morgan,  in  his  Foreword 
to  the  Model  Code  of  Evidence,18  the  law  as  to  presumptions 
is  even  more  in  need  of  simplification  than  that  related  to 
hearsay.  Under  Rule  704  of  this  Model  Code  “the  existence 
of  the  presumed  fact  must  be  assumed  unless  and  until  evi¬ 
dence  has  been  introduced  which  would  support  a  finding  of 
its  nonexistence  or  the  basic  fact  of  an  inconsistent  presump¬ 
tion  has  been  established.”  In  the  case  before  this  Court,  the 
basic  facts  of  the  presumption  of  interstate  commerce  are  not 
controverted  and  the  Petitioner  has  not  offered  at  any  time 

"The  American  Law  Institute  Committee  on  Evidence,  which  prepared 
the  Model  Code  as  adopted  in  1942,  in  addition  to  Prof.  Morgan  of  Harvard 
as  Reporter,  was  composed  of  such  authorities  as  Justices  Learned  Hand 
and  Augustus  Hand  of  the  U.  S.  Court  of  Appeals  for  the  Second  Circuit, 
and  Professors  Wilbur  H.  Cherry  of  the  University  of  Minnesota,  El  dredge 
of  Pennsylvania,  and  Hale  of  Southern  California,  with  Prof.  Wlgmore 
acting  as  consultant  to  the  group. 
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evidence  of  any  facts  which  would  cast  doubt  on  the  presump¬ 
tion  that  interstate  commerce  resulted  from  the  logging  op¬ 
erations  on  the  Sacandaga  River  as  found  by  the  Commis¬ 
sion.  A  mere  charge  that  the  conclusion  of  the  Commission  in 
this  respect  “is  pure  speculation  and  conjecture”  (Pet.  Br.  55) 
hardly  overcomes  the  burden  under  which  the  Petitioner  labors 
to  establish  that  conclusion  as  not  supported  by  substantial 
evidence. 

The  argument  by  Petitioner  further  is  that  the  conversion 
of  the  Sacandaga  logs  to  cut  boards  at  the  mills  around  Glens 
Falls  was  even  more  of  an  interruption  to  their  journey  than 
the  stoppage  of  the  logs  in  the  case  of  Coe  v.  Errol,  116  U.  S. 
517,  which  was  held  to  break  the  continuity  of  their  journey 
so  that  they  were  taxable  in  the  State  in  which  they  were 
detained  (Pet.  Br.  57-61). 

Many  arguments  have  been  engendered  by  the  attempts  of 
the  Supreme  Court  to  permit  State  taxation  of  property  in¬ 
tended  for  interstate  commerce  without  impinging  upon  the 
constitutional  power  of  Congress  under  the  Commerce  Clause. 
Whatever  else  may  be  said  for  the  Coe  case,  it  is  not  a  ruling 
by  the  Supreme  Court  on  the  authority  of  Congress  to  control 
interstate  commerce.  As  the  Court  said  recently,  there  are 
important  differences  between  the  constitutional  prohibition 
against  State  taxation  of  imports  and  exports  and  the  au¬ 
thority  of  Congress  under  the  Commerce  Clause: 

Moreover,  the  Commerce  Clause  is  cast,  not  in  terms 
of  a  prohibition  against  taxes,  but  in  terms  of  a  power 
on  the  part  of  Congress  to  regulate  commerce.  *  *  * 
As  recently  stated  in  McGoldrick  v.  Berwind-White 
Coal  Mining  Co.,  309  U.  S.  33,  48,  the  law  under  the 
Commerce  Clause  has  been  fixed  by  the  court  in  an 
effort  “to  reconcile  competing  constitutional  demands, 
that  commerce  between  the  States  shall  not  be  unduly 
impeded  by  State  action,  and  that  the  power  to  levy 
taxes  for  the  support  of  the  State  Government  shall  not 
be  unduly  curtailed.” 

That  accommodation  has  been  made  by  upholding 
taxes  designed  to  make  interstate  commerce  bear  a  fair 
share  of  the  cost  of  the  local  government  from  which  it 
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receives  benefits  *  #  *  and  by  invalidating  those 
which  discriminate  against  interstate  commerce,  which 
impose  a  levy  for  the  privilege  of  doing  it,  which  place 
an  undue  burden  on  it.  Richfield  OH  Corp.  v.  State 
Board  of  Equalization,  329  U.  S.  69, 75-76.  See  annota¬ 
tions  in  91  L.  Ed.  97. 

If  the  Coe  v.  Errol  decision  was  ever  any  indication  of  when 
an  interstate  journey  of  logs  commenced  for  purposes  of  State 
taxation,  it  has  never  been  regarded  by  the  Supreme  Court 
as  relating  to  the  authority  of  Congress  under  the  Commerce 
Clause.  Even  as  a  State  tax  ruling,  it  no  longer  marks  an 
absolute  rule  as  to  the  beginning  of  an  interstate  journey  since 
the  contrary  holding  in  Champlain  Realty  Co.  v.  Brattleboro , 
supra,  where  the  right  to  the  local  tax  was  denied. 

It  is  true  that  in  the  Coe  v.  Errol  and  Brattleboro  cases  the 
logs  were  not  cut  into  boards  after  being  detained  in  the  booms 
where  the  local  authorities  sought  to  impose  a  tax,  but  con¬ 
tinued  on  in  the  form  of  logs.  But  in  the  case  of  Wisconsin 
Public  Service  Corporation  v.  Federal  Power  Commission, 
supra,  the  loose  logs  which  were  driven  down  the  river  were 
stopped  at  mills  and  cut  into  boards  from  which  rafts  were 
made  for  the  balance  of  the  journey.  The  temporary  deten¬ 
tion  in  the  mills  at  Glens  Falls  where  the  logs  were  sawed  into 
cut  lumber  was  no  different,  insofar  as  concerns  the  stoppage 
of  the  journey  to  the  marts  of  trade,  than  the  temporary  de¬ 
tention  in  the  mills  along  the  Wisconsin  River  f or  the  same 
purpose. 

The  rulings  of  New  York  State  courts  with  respect  to  the 
navigability  of  the  upper  Hudson  and  Sacandaga  Rivers  have 
not  been  consistent.  In  the  Fonda  case 19  referred  to  by  Peti¬ 
tioner  (Pet.  Br.  45,  46),  the  right  of  the  Board  of  Hudson 
River  Regulating  District  to  condemn  land  for  the  Conkling- 
ville  Reservoir  was  upheld.  Although  not  essential  to  that 
case,  the  courts  at  the  same  time  incidentally  rejected  a  claim 

“  Board  of  Hudson  River  Regulating  District  v.  Fonda,  Johnstown  and 
GloversviUe  Railroad  Co.,  127  Misc.  866,  217  N.  T.  S.  781 ;  afTd  223  App.  Div. 
358,  228  N.  Y.  S.  686 ;  modified  in  other  respects  and  affirmed,  249  N.  Y.  445, 
164  N.  E.  541 ;  remittitur  amended  250  N.  Y.  559, 166  N.  E.  324. 
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by  the  Fonda  Railroad  that  the  Sacandaga  River  was  a  naviga¬ 
ble  water  of  the  United  States.  In  Finch  Prwyn  &  Co.  v.  State, 
203  N.  Y.  S.  165  (1924)  the  Hudson  River  at  and  above  Glens 
Falls  was  held  to  be  navigable  in  fact  because  it  “has  been 
used  extensively  for  floating  logs  and  timbers,  products  of  the 
forest  along  its  banks”  (at  p.  169). 

From  the  record  before  the  Court  it  is  apparent  that  there 
was  substantial  evidence  to  support  the  finding  of  the  Commis¬ 
sion  that  the  driving  of  large  quantities  of  logs  down  the  Sacan¬ 
daga  River  resulted  in  their  interstate  movement  as  lumber. 
At  least  since  The  Daniel  Ball,  supra,  it  has  been  firmly  es¬ 
tablished  that  a  person  who  transports  a  product  on  a  por¬ 
tion  of  an  interstate-through  journey,  even  though  his  portion 
of  the  transportation  occurs  entirely  within  a  single  State,  is 
engaged  in  interstate  commerce.  Cf.  Federal  Power  Comm. 
v.  East  Ohio  Gas  Co.,  94  L.  Ed.  (adv.)  213,  215.  Even  if  the 
intrastate  portion  of  the  journey  is  accomplished  by  means 
of  an  independent  agency,  the  interstate  characteristic  of  the 
commerce  is  not  thereby  affected,  United  States  v.  Yellow  Cab 
Co.,  332  U.  S.  218,  228. 

Part  III 

The  Sacandaga  River  is  suitable  today  for  use  in 
interstate  commerce 

Only  if  actual  use  of  a  waterway  has  been  insubstantial  in 
character  is  there  any  need  to  inquire  as  to  whether  the  stream 
is  one  “suitable  for  use”  within  the  meaning  of  Section  3  (8). 
The  test  of  “suitability”  affords  a  much  wider  range,  for  here 
susceptibility  or  capability  of  use  by  the  public  for  the  pur¬ 
poses  of  transportation  and  commerce,  rather  than  the  mere 
manner  or  extent  of  use,  prescribes  the  outer  limits  of  con¬ 
sideration.  The  rule  of  law  may  be  stated  thus:  Rivers  are 
navigable  in  fact  when  used  or  susceptible  of  use  in  their  ordi¬ 
nary  condition  as  highways  of  commerce.  Economy  Light  & 
Power  Company  v.  United  States,  256  U.  S.  113;  Brewer-EUiot 
Oil  &  Gas  Company  v.  United  States  (C.  C.  A.  Okla.  1920) 
270  F.  100,  affirming  249  F.  609;  Packer  v.  Bird,  137  U.  S. 
661;  The  Daniel  Ball,  supra,  p.  563;  The  MonteUo,  supra. 


32 


-  The  Sacandaga  River  is  suitable  for  use  in  its  ordinary  con¬ 
dition  as  a  highway  of  commerce  between  the  State  of  New 
York  and  all  states  connected  by  water  with  that  State  from 
New  York  Harbor  on  the  South  and  the  St.  Lawrence  River 
on  the  north,  by  reason  of  an  unbroken  water  connection. 
(See  Appendix  B  to  this  brief.)  This  suitability  for  use  re¬ 
mains  as  a  conclusive  reason  for  determination  that  this  stream 
is  a  navigable  water  of  the  United  States  entirely  without  ref¬ 
erence  to  the  question  of  whether  the  Sacandaga  River  has 
been  used  in  interstate  and  foreign  commerce  or  whether  it 
ever  will  be  used  for  such  a  purpose. 

The  suitability  of  the  Sacandaga  River  for  use  as  a  highway 
in  interstate  commerce  is  the  only  conclusion  possible  from 
the  following  facts,  none  of  which  has  been  questioned  by  the 
Petitioner  in  this  case: 

1.  The  Sacandaga  River  from  Northville  to  Hadley  is 
is  as  suitable  today  for  the  movement  of  logs  as  it  was 
between  1851  and  1926  when  it  was  used  extensively  for 
this  purpose.  The  only  obstruction  in  the  whole 
stream,  the  Conklingville  Dam,  has  facilities  for  the  pas¬ 
sage  of  logs. 

2.  The  Hudson  River  from  Hadley  to  Glens  Falls 
was  used  at  least  as  early  as  1851  and  as  late  as  1947, 
for  the  movement  of  logs.  All  of  the  dams  between  Had¬ 
ley  and  Glens  Falls  have  facilities  for  the  passage  of  logs. 

3.  The  Glens  Falls  Feeder  Canal  from  Glens  Falls  to 
the  Champlain  Canal,  while  not  being  used  today  by 
boats  or  barges,  could  be  utilized  today  by  such  water¬ 
craft  in  the  same  manner  in  which  it  was  used  from 
1832  to  1931.  The  Feeder  Canal  was  being  used  for 
the  transportation  of  logs  as  late  as  1947. 

4.  The  Champlain  Canal,  the  canalized  Hudson 
River,  and  the  tidal  section  of  the  Hudson  are  all  navi¬ 
gable  waters  of  the  United  States  and  are  in  use  today 
as  a  connected  waterway  between  the  Atlantic  Ocean  on 
the  southeast  and  the  St.  Lawrence  River,  Canadian 
ports,  and  the  Atlantic  Ocean  on  the  north. 

5.  No  difficulty  would  be  experienced  today  in  the 
moving  of  logs  from  Northville,  New  York  to  New  York 
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City  and  the  Port  of  New  York  or  to  several  Canadian 
ports.  If  desired,  this  movement  could  he  accomplished 
without  ever  removing  the  logs  from  the  water.  It 
would  be  more  practicable,  however,  to  use  the  river 
channel  for  the  log  drive  to  Glens  Falls  or  Fort  Edward 
and  to  use  a  boat  or  barge  for  the  remainder  of  the  trip. 

It  should  be  significant  to  this  Court  that  while  Petitioner 
alleges  in  its  petition  for  court  review  that  the  finding  of 
suitability  for  use  in  interstate  commerce  was  “arbitrary, 
speculative,  unsupported  by  any  substantial  evidence  whatso¬ 
ever,  contrary  to  the  evidence,  and  contrary  to  law”  (App.  11), 
the  whole  attack  on  this  finding  of  the  Commission  is  found  in 
but  one  paragraph  in  its  brief  (pp.  61-62).  There  is  no  discus¬ 
sion  by  Petitioner  of  the  legal  aspects  of  suitability.  The  argu¬ 
ment  by  Petitioner  is  completely  ad  hominem,  and  simply  is 
based  upon  the  assertion  that  no  case  has  been  found  where  a 
river  has  been  judicially  declared  a  navigable  water  of  the 
United  States  without  evidence  of  actual  use  in  interstate  com¬ 
merce.  Such  an  argument  completely  skirts  the  issue  and  leaves 
unexplained  the  Congressional  employment  of  the  phrase  “suit¬ 
able  for  use”  following  “used”  in  Section  3  (8)  of  the  Federal 
Power  Act. 

Section  3  (8)  was  the  implementation  by  statute  of  the 
decision  of  the  Supreme  Court  in  The  Daniel  Ball,  supra,  which 
arose  from  a  proceeding  in  which  it  was  sought  to  license  the 
operation  of  the  vessel  which  gave  the  case  its  name.  This 
vessel,  of  123  tons  burden,  navigated  on  the  Grand  River  be¬ 
tween  the  cities  of  Grand  Rapids  and  Grand  Haven.  She 
drew  only  two  feet  of  water,  was  incapable  of  navigating  the 
waters  of  Lake  Michigan,  and  did  not  run  in  connection  with 
or  in  continuation  of  any  line  of  steamers  or  vessels  on  the 
lake,  or  any  line  of  railway  in  the  State.  The  Grand  River  is 
entirely  within  the  State  of  Michigan  and  admittedly  could  not 
be  navigated  by  lake-going  vessels.  The  upstream  terminus, 
Grand  Rapids,  is  40  miles  from  the  mouth  of  the  river. 

The  Court  made  this  conclusive  observation  on  the  first 
question  which  related  to  whether  the  Grand  River  was  a  navi¬ 
gable  water  of  the  United  States  (p.  563) : 
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Those  rivers  must  be  regarded  as  public  navigable 
rivers  in  law  which  are  navigable  in  fact.  And  they  are 
navigable  in  fact  when  they  are  used,  or  are  susceptible 
of  being  used,  in  their  ordinary  condition,  as  highways 
for  commerce,  over  which  trade  and  travel  are  or  may  be 
conducted  in  the  customary  mode  of  trade  and  travel 
•  on  water .  And  they  constitute  navigable  waters  of  the 
United  States  within  the  meaning  of  the  Acts  of  Con¬ 
gress,  in  contradistinction  from  the  navigable  waters  of 
the  States,  when  they  form  in  their  ordinary  condition 
by  themselves,  or  by  uniting  with  other  waters,  a  con¬ 
tinued  highway  over  which  commerce  is  or  may  be  car¬ 
ried  on  with  other  States  or  foreign  countries  in  the 
customary  modes  in  which  such  commerce  is  conducted 
by  water. 


The  Sacandaga  River  was  used,  and  is  susceptible  of  being 
used,  in  its  ordinary  condition,  as  a  highway  for  commerce, 
over  which  trade  may  be  conducted  in  the  customary  mode  of 
trade  on  water.  The  Sacandaga  River  constitutes  a  navigable 
water  of  the  United  States  within  the  meaning  of  the  Federal 
Power  Act,  in  contradistinction  from  a  navigable  water  of  the 
State  of  New  York  because  it  forms,  in  its  ordinary  condition, 
by  uniting  with  other  waters,  a  continued  highway  over  which 
commerce  may  be  carried  on  with  other  States  or  foreign 
countries  in  the  customary  mode  in  which  such  commerce  is 
conducted  by  water. 


Past  IV 


Hie  Commission’s  assertion  of  jurisdiction  over  the  proposed 
Stewarts  Bridge  project  is  within  its  statutory  authority  as 
constitutionally  conferred  by  the  Congress  under  the  Com¬ 
merce  Clause 

On  pages  62-66  of  its  brief,  Petitioner  argues  that  the  im¬ 
position  of  a  license  for  its  proposed  Stewarts  Bridge  Project 
would  be  contrary  to  the  Tenth  Amendment  of  the  Constitu¬ 
tion  of  the  United  States  because  the  Sacandaga  River  is  not 
a  navigable  water  of  the  United  States,  and  no  public  lands 
or  reservations  of  the  United  States  or  interests  of  interstate 
or  foreign  commerce  will  be  affected.  It  argues  on  pages  67 
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and  68  of  its  brief  that  the  license  conditions  imposed  in  the 
Federal  Power  Act  would  be  in  violation  of  the  Fifth  Amend¬ 
ment  of  the  Constitution  of  the  United  States. 

The  Commission  found  that  the  Sacandaga  River  at  the  site 
of  the  proposed  Stewarts  Bridge  Project  is  a  navigable  water 
of  the  United  States.  If  the  Commission  is  correct,  its  au¬ 
thority  to  impose  a  license  has  already  been  upheld  by  the 
United  States  Supreme  Court  in  the  case  referred  to  by  Peti¬ 
tioner  in  this  connection,  United  States  v.  Appalachian  Electric 
Power  Co.,  supra.  While  the  Petitioner  tells  the  Court  that 
the  objectionable  license  conditions  are  epitomized  in  that  case, 
it  neglects  to  mention  that  the  Court  nevertheless  required  the 
Appalachian  Company  to  apply  for  and  accept  a  license  with 
those  conditions.  We  believe  the  Appalachian  case  to  com¬ 
pletely  settle  any  issues  of  constitutionality  raised  in  this 
proceeding. 

CONCLUSION 

For  all  of  the  reasons  set  forth  herein,  we  respectfully  submit 
that  the  finding  of  the  Commission  that  the  Sacandaga  River 
is  a  navigable  water  of  the  United  States  within  the  purview 
of  Section  23  (b)  of  the  Federal  Power  Act  and  “navigable 
waters”  as  that  term  is  defined  in  Section  9  (8)  of  the  Act,  and 
the  order  of  the  Commission  that  the  construction  by  Petitioner 
of  a  hydroelectric  project  in  the  Sacandaga  River  at  or  near 
the  site  described  in  its  declaration  of  intention  should  not  be 

commenced  without  a  license  under  that  Act,  should  be 
affirmed. 

Bradford  Ross, 

General  Counsel, 
Willard  W.  Gatchell, 

Assistant  General  Counsel, 
William  J.  Costello, 

Counsel  for  Respondent, 
Federal  Power  Commission,  Washington  £6,  D.  C. 

February,  1950. 


APPENDIX  A 


Explanatory  Note 

The  colored  plate,  next  following,  needs  little  explanation 
except  to  point  out  the  significance  of  the  colors  employed. 

The  yellow  boards  in  the  upper  and  left  hand  portion  of  the 
1  plate  are  a  pictorial  representation  of  statistics  found  in  Exhibit 
i  89,  Joint  Appendix  pages  350  and  351.  It  should  be  noted 
'  that  these  statistics  cover  aggregate  annual  quantities  of  logs 
received  at  the  Big  Boom  near  Glens  Falls  from  all  upper  Hud¬ 
son  River  sources  including,  of  course,  the  Sacandaga  River. 
There  is  no  information  available  which  could  be  used  to  dem¬ 
onstrate  the  relative  proportion  of  the  aggregate  figure  at¬ 
tributable  to  the  Sacandaga  River  alone  for  the  years 
1851-1890. 

The  green  and  red  boards  shown  in  the  lower  and  right  hand 
portion  of  the  plate,  carry  forward  to  1924  to  the  statistics 
shown  by  the  yellow  boards.  However,  for  the  period  1890- 
1924,  there  is  statistical  evidence  in  the  record  which  does  pro¬ 
vide  a  means  for  ascertaining  the  proportionate  relationship 
of  the  contribution  by  the  Sacandaga  River  watershed  to  the 
whole  quantity  received.  Thus  the  whole  green  and  red  board 
for  1890-1894  represents  the  whole  amount  of  lumber  received 
at  the  Big  Boom  from  all  Hudson  River  sources,  including  the 
Sacandaga  River  (this  amount  being  563,474,000  board  feet), 
and  the  green  section  of  the  board  represents  the  portion  of 
the  whole  amount  which  can  be  attributed  to  the  Sacandaga 
River  only  (this  amount  being  333,943,600  board  feet).  The 
red  section  of  the  board  represents  the  portion  of  the  logs  re¬ 
ceived  from  upper  Hudson  River  sources,  without  the  Sacan¬ 
daga  (or  the  difference  between  563,474,000  and  333,943,600). 
Thus  the  plate  pictorially  shows  that  for  the  period  1890-1894 
(a  five-year  period)  more  than  half  of  the  whole  amount  of  logs 
received  at  the  Big  Boom  came  from  the  Sacandaga  River 
watershed  alone. 
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LUMBER  EQUIVALENT  IN  MILLIONS  OF  FEET  BOARD  MEASURE  OF  LOGS  RECEIVED  AT  GLENS  FALLS  BOOM 
FROM  UPPER  HUDSON  AND  SACANDAGA  RIVERS  BY  5  YEAR  PERIODS  DURING  YEARS 

1851  —1924 

DATA  FROM  EXHIBIT  89 
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